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CURRENT TOPICS. 





Another interesting point in the law of ex- 
tradition has lately been decided in the Cir- 
cuit Court of the United States for the Dis- 
trict of California. One Alexander had been 
arrested in Oregon on a warrant issued in that 
State for the arrest of one Grimes in obedi- 
ence to a requisition for said Grimes from the 
Governor of Arizona. The prisoner was 
brought on habeas corpus before the court 
and Judge Sabin held that he could discharge 
a prisoner en route to the State whose gover- 
nor required him, on the ground of mistaken 
identity. This decision appears a little more 
sensible than that of the same court in Robb’s 
case, although the court refuses to acknowl- 
edge that it has no jurisdiction over such mat- 
ters. One of the chief objections to the con- 
tinuance of the Federal Courts with the pow- 
ers they, at present, enjoy is based upon their 
eagerness to seize every opportunity for ac- 
quiring business. As we said some weeks 
since, this eageraess may prove a powerful 
argument for the opposition. 





Two recent decisions by the Supreme Court 
of the United States are worthy of attention 
as settling the rights of States upon two im- 
portant questions. The first, Robb v. Con- 
nolly, from the Supreme Court of California, 
is the now celebrated Robb’s case, involving 
the right of the State courts of California to 
order by habeas corpus the production before 
them or the body of a prisoner, under a war- 
rant issued in that State in obedience toa 
requisition from the governor of Oregon, the 
State Supreme Court asserting the right of 
the State Courts to inquire into the regularity 
of the arrest ; the Federal Circuit Court deny- 
ing it on the ground that the arrest was made 
under the Federal Constitution and laws, and 
that the suit in the State court was an inter- 
ference with Federal process. The Supreme 
Court now holds that it was competent for 
the California courts, or any of her judges, 
to determine upon a writ of habeas corpus, 
whether a warrant and delivery of a fugitive 
to the ageat of the State of Oregon were in 
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conformity with the law or not, and that the 
refusal of said agent to obey the mandate of 
the California court was properly adjudged a 
contempt of such court. This is just what 
we anticipated, and is strictly in accord with 
what we at the time claimed was the proper 
view. 


re 





The other decision deals the final blow to 
the historical slaughter-house monopoly law 
of Louisiana, which gave the same court so 
much trouble in the Slaughter-house Cases, 
and gave the country a through discussion of 
the fourteenth amendment. Everyone is 
familiar with the law passed by the legislature 
of Louisiana, granting to a slaughter-house 
company the exclusive privilege of maintain- 
ing for a number of years an abattoir in the 
city of New Orleans, and forbidding the 
slaughtering of animals at any other place. 
This law was upheld in those cases, as a leg- 
timate exercise of the police power of the 
State, and as denying to no one ‘‘equal protec- 
tion of the laws.’’ The people afterwards 
repented of the act of their legislature and 
by their new constitution of 1879, ten years, 
we believe, before the expiration of the char- 
ter of the company, deprived it of its exclu- 
sive privilege, and charters were afterwards 
granted to other companies, to exercise the 
same privilege. The old company claimed 
that its charter was a contract, within the 
rule of the Dartmouth College case, the ob- 
ligation of which the State could not impair 
during the period of its contemplated opera- 
tion. ‘The State on the other hand contended 
that the charter was a mere temporary sur- 
render of the police power of the State, which 
it might at any time resume. The Supreme 
Court has now adopted the latter view, re- 
versing the judgment of the Circuit Court. 
The grounds of the decision are: 

First. —That regulation of certain unwhole- 
some or dangerous trades, such as the slaugh- 
ter-house business, the manufacture of gun- 
powder, etc., which may become detrimental 
to public health or safety, is included among 
what may be called police powers of the state. 
Second.—That the legislature can not by any 
contract limit the exercise of these police 
powers to the prejudice of the general wel- 
fare. The preservation of public health and 
protection of public morals are necessary to 
the best interests of social organization ; tha 
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a wise policy forbids a legislative body to di- 
vest itself of powers to enact laws for the 
preservation of public health and prevention 
of crime. Such power can not be sold or 
bargained away under any circumstances as 
if it were a mere privilege, which a legislator 
could dispose of at his pleasure. Third.— 
It follows from these considerations that the 
state of Louisiana had and could properly ex- 
ercise the power to revoke the exclusive priv- 
ileges granted appellees in this case, and that 
the State Constitution of 1879, and the ordi- 
nances of the city of New Orleans complained 
of are not void as impairing the obligation of 
appellees’ contract. 








PAROL EXPLANATIONS OF INDORSE- 
MENTS. 





The nature of a blank indorsement is fami- 
liar to every one. No one will require author- 
ity to support the familiar rule of Jaw that an 
indorsement io blank transfers the title of the 
negotiable instrument whereon it appears, and 
binds him so indorsing to pay to whomsoever 
may acquire the title to the paper, the face 
thereof, provided the maker isin default at 
maturity, and the holder duly presents the 
same for payment, and in proper time ac- 
quaints the indorser of the fact of dishonor. 
Standing alone, without any attempt to ex- 
plain it, the bare signature indicates a con- 
tract embodying all those terms; every court 
concedes that. Wharton says that it isa 
contract written in short hand.1 And if there 
are subsequent indorsers, the law presumes 
them to have contracted independently, and 
each can pursue his prior indorser for exoner- 
ation. The late case of Macdonald v. Whit- 
field,? decided by the Judicial Committee of 
the Privy Council of England, re-opens the 
much controverted question whether the pre- 
sumptions alluded to are conclusive or mere- 
ly prima facie subject to be explained by 
proof of the facts of every case. The appel- 
lant was sued as a prior indorser uf a promis- 
sory note which the respondent had been 
obliged to pay. At the trial, the former 
sought to introduce parol evidence tending to 


1 Law of Evi., sec. 1059. 
249 L. T. N.S. 446. 





prove that the parties were both directors of 
a certain corporation, and that they had both 
indorsed the note at the same time, for the 
purpose of securing the holder for a debt due 
from the corporation, and that he was thus 
liable only to contribute his pro rata share. 
The Court of Queen’s Bench of Lower Can- 
ada, held that the evidence was not admissi- 
ble, and that the prima facie inference of law 
from the order in which their indorsements 
appeared was conclusive. Upon appeal, the 
Privy Council reversed this judgment, holding 
that the evidence was clearly competent with- 
out violating the general rule excluding parol 
evidence to vary a written instrument. 

On the one hand it is contended that the 
contract implied by the indorsement, is sub- 
stantially written out in invisible ink, and, 
therefore, subject to the general rule exclud- 
ing parol evidence; and that sound public 
policy demands that a contract so constantly 
employed by merchants, shall not be subject 
to a varying construction, to be attached to 
it by the treacherous memories and even cor- 
rupt bias of the parties. On the other hand, 
it is urged that an implied contract must al- 
ways give way to an express stipulation; that 
the implied contract arising out of a blank 
indorsement should be given effect only when 
the parties have chosen to found themselves 
upon it; and that the real intentions of the 
parties should be ascertained; and that the 
dangers from fraud or error are considera- 
tions for the legislature, and not for courts of 
justice. 

Said Brewer, J., of Kansas, in Doolittle v. 
Terry,® where an attempt was made to prove a 
contemporaneous agreement that the indorse- 
ment was made without recourse: ‘*The law 
gives to an indorsement a two-fold force. It 
operates to transfer title ; it is the assumption 
of a conditional liability. If an absolute liabil- 
ity is desired, apt words are well known and 


320 Kas. 230. Continued the court: ‘*There are no 
instruments concerning which it is more important 
that the rules should be clear, settled and conclusive 
than negotiable paper. Such paper subserves an in- 
valuable purpose in business transactions, and should 
tell upon its face the whole story of its obligations. 
Where for convenience ard to facilitate business, cer- 
tain short forms and expressions are used to which the 
law has attached certain implications, those implica- 
tions should be as conclusive upon all the parties as 
though the full contract were reduced to writing.’’ 
See Judge Redfield’s note to the case of Dale v. Gear, 
12 Am. L. Reg. 33; 8. Cc. 388 Conn. 15; 1 Daniel Neg. 
Instruments, 533; Lee v. Pile, 37 Ind. 107. 
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in common use. A waiver of notice and pro- 
test written above the indorsement will make 
the liability certain * * * If a trans- 
fer of title without assumption of liability is 
sought, equally apt words are at hand. ‘With- 
out recourse,’ relieves the indorser. Where 
the law furnishes such apt, brief and well 
known expressions for making the indorse- 
ment accomplish exactly what the parties de- 
sire, wise policy demands that each form of 
indorsement should conclusively carry with it 
the liability which it implies.”’ 

And in the United States Supreme Court it 
was long ago declared that the contrary doc- 
trine would tend to shak:, if not destroy, the 
credit of commercial paper.* But it has been 
claimed that Davis v. Brown,5 in the United 
States Supreme Court, supports this doctrine, 
but a reference to it will show that the agree- 
ment was in writing, and, therefore, not sub- 
ject to the general rule. The writings were 
of equal force, and all that the most violent 
advocates of the general doctrine contend for 
is that a solemn writing shall not be varied by 
oral testimony, proceeding from a treacher- 
ous memory and biased mind, to say nothing 
of corrupt intentions. In fact, the general 
doctrine has been since recognized; and all 
reference to Davis v. Brown is therefore un- 
warranted.® ‘*The contract created by the 
indorsement and delivery of negotiable paper’’ 
said Matthews, J., ‘‘is a commercial con- 
tract and is not, in any proper sense, 
a contract implied by law, much less an in- 
choate or imperfect contract. It is an ex- 
press contract and is in writing some of the 
terms of which, according to the custom of 
merchants and for the convenience of 
commerce are usually omitted, but not the 
less on that account perfectly understood. 
All its terms are certain, fixed and definite 
and when necessary supplied by that common 
knowledge based on universal custom which 
has made it both safe and convenient to rest 
the rights and obligations of parties to such 
instruments upon an abbreviation. So that 
the mere name of the indorser signed upon 
the back of a negotiable instrument, conveys 
and expresses his meaning and intention as 
fully and completely as if he had written out 


4 Bank of the United States v. Dunn, 6 Pet. 5¥. 
594 U. S. 423. 
6 Martin v. Cole, 104 U. S. 30. 





the customary obligation of his contract in 
full.’’7 

But in the Federal Circuit Courts it has 
been permitted to be shown that it was stip- 
ulated that the indorser should be liable only 
in the event of the maker’s insolvency. And 
Judge Washington of the same Court after- 
wards instructed a jury that the reasons which 
forbids the admission of ‘‘parol evidence to 
alter or explain written agreements and other 
instruments, do not apply to those contracts 
implied by operation of law, such as that 
which the law implies in respect to the indors- 
er of a note of hand.’’? In Illinois it has 
been said that the understanding upon which 
the instrument was indorsed may always be 
shown. But it is no longer the law there.!® 
In Indiana, it has been said that from the 
very indorsement ‘‘it is taken for granted that 
some kind of liability was intended. If the 
liability intended were written out upon the 
note, that of course would govern. But it 
not being written out thereby leaving it un- 
certain whether the liability of indorser, guar- 
antor or maker was intended the law permits 
parol proof to show what was the real inten- 
tion of the parties and will hold them respon- 
sible accordingly.’’14 And this statement of 
the law is indorsed by the Supreme Court of 
Missouri, and parol evidence is declared 
to ‘‘contradict nothing. The law only im- 
plies a partizular undertaking in the absence 
of an actual one; and when the latter is shown 
there is no room for the former.’’!2 But this 
doctrine is considerably qualified later by the 
same court.1* In Maine, it is laid down in 
very certain terms that ‘‘as between the in- 
dorser and his immediate indorsee or any 
one but a bona fide holder for value, all the 
circumstances attending the negotiation may 
be inquired into for the purpose of ascertain- 
ing what the contract really was and whether 


7Ibid p. 37. See language of the court in Renner v. 
Bank of Columbia, 9 Wheat. 5381, 587. 

8 Taylor v. Scholfield, 2 Cr. C. C. 315. The indorse- 
ment was made after maturity. 

8 Susquehanna Bridge and Bank Co, v. Evans, 4 
Wash. UC. C. 480. 

10 Scammon vy. Adams, 11 Il. 575. In this case it was 
allowed to be shown that the indorsment was made 
merely to secure a debt due from the indorser to the 
endorsees, and that he was to receive the balance over 
and above his debt. See Mason v. Burton, 54 [I]. 349; 
Beattie v. Brown, 64 Ill. 360. 

ll Vose v. Hunt, 13 Ind. 557. 

12 Kuntz v. Tempel, 48 Mo. 71. 

18 Rodney v. Wilson 67 Mo. 123. 
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the indorser for a valuable consideration as- 
sumed any liability to the person to whom he 
passed the paper. Prima facie his blank in- 
dorsement imports a conditional liability ; but 
it is competent for the indorser to show that 
no such liability in fact exists by proof * 

* * that neither of the parties under- 
stood that any such liability was to be as- 
sumed.’’14 So in Connecticut it is put in 
very concise language that ‘‘a blank endorse- 
ment until it is filled up by the indorsee has 
no certain import, it may be for one purpose 
or another, or for none at all; and may there- 
fore be explained by parol testimony.’’> 
And the courts of that State went so far as 
to permit an indorsement made in a State 
where the evidence was uniformly rejected to 
be qualified. And it has been said in Min- 
nesota, that ‘‘the mere fact of the name being 
on the back of the note, where an indorsment 
is usually made is not as absolute in indicat- 
ing its character as if it had written over it a 
contract of indorsement and is capable of an 
explanation as between the parties, before the 
note leaves the hands of the payee.’’!7 But 
later this was strongly qualified if not repu- 
diated by the same court when they held that 
parol evidence was inadmissible to show that 
the indorsers agreed that they should be held 
as guarantors, the court declaring ‘‘the rule 
of law upon the subject to be well settled on 
principles fof reason and justice and should 
not be disturbed.’’2 And in Maryland it is 
declared that the tendency of modern author- 
ity has been to permit the prima facie liabil- 


14 Patten v. Pearson, 57 Me. 
rill, 54 Me. 49. 

15 Smith, Executor of Grant v. Barber. 1 Root 
(Conn.) 207; He may show that he indorsed the paper 
to the plaintiff at his request solely to secure the 
bank at which the latter discounted it. Case v, 
Spaulding, 24 Conn. 578. 

16 Downer v. Cheeseborough, 36 Conn. 39; citing 
Bain v. Whitehaven & Furness Junction Railway Co., 
8 House of Lords Cas. 1 per Lord Brougham; Story’s 
Conflict of Laws, 827; Brown on Frauds section 136; 
Yates v. Thompson, 3 Cl. & Finn. 544; Don v. Lipp- 
mann, 51d. 15; ‘‘Evidence” said the court “merely 
informs the court what contract was made. It has 
nothing to do with obligations imposed by the agree- 
ment. Parties are presumed to contract in accord- 
ance with the law of the place where a contract is 
made. But can it be said that the parties contract in 
regard to the mode by which itsterms and conditions 
shall be made known to the court ad asuit should be 
brought thereon?’’ p. 47. 

17 McComb v. Thompson, 2 Minn. 148. 

18 Levering v. Washington, 3 Minn. 323; Barnard v. 
Gaslin, 23 Id. 192. 


428; See Smith v. Mer- 





ity to be disputed by proof that it was not 
the intention of the parties that he should be 
personally charged by his indorsement.?® In 
England, it was once assumed that the law 
authorized the indorsement to be explained,?° 
but since, the courts have firmly rejected all 
offers to attach a different contract to the 
blank signature than that which the law itself 
presumes to have been contemplated.?1 

In those States where the former doctrine 
and the better view obtains, the indorser can 
not be permitted to show that when and be- 
fore he indorsed the draft in suit that he had 
been invariably told by the agents of the 
plaintiff that he was held merely as guarantee- 
ing the payee’s signature and undertaking no 
personal liablility, and that upon the faith of 
these assurances he made the indorsement ;?? 
nor that his indorsement was to become void 
upon the fulfillment of a condition ;7* nor was 
to become operative until the happening of an 
event ;2* nor that he was not to be liable un- 
less he should realize from a chattel mortgage 
given him by the maker ;> nor that the time 
for payment was to be extended six months 
under certain circumstances ;?° nor that he 
was to be liable in no event, if a good title 
was not made out to land purchased by him ;?7 
nor that the holder agreed that the indorser 
was not to be liable until it should be ascer- 
tained by suit that the money could not be 
collected of the maker, and that such suit 
should be brought at the term of court next 


19 Lewis v. Brehme, 83 Md. 412, 432, 483; Citing 
Miles v. O’ Hara, 1 Serg. & Rawle 32. 

20 Pike v. Street, Moody & M. 227. 

21 Suse v. Street, 8 C. B. N. 8.537; Abrey y. Crux, 
L. R. 5 C. P. 37 (1869); Free v. Hawkins, 8 Taunt 93; 
See cases supra. 

22 Prescott Bank v. Caverly, 7 Gray, 217; 
Street, 8C. B. N. S. 537. 

% Wright v. Morse, 9 Gray, 337. In this case the 
condition was that the indorser was to be released if 
the maker arrived safely in California. 

24 Watson v. Hurt, 6 Gratt. 633; Woodard v. Bald- 
win, 18 Id. 200. 

25 Johnson v. McIntosh, 31 Barb. 267; Cf. Prentiss 
v. Graves, 33 Barb. 621; Bank v. Dill, 39 Barb. 577: 
Holt v. Moore, 5 Ala. 521; Abrey v. Crux, L. R. 5C 
P. 37 (1869); Free v. Hawkins, 8 Taunt. 93. See 
Mosely v. Hanford, 10 B. & C. 729; Young v. Austen, 
L. R. 4C. P. 553. 

26 Skillen v. Richmond, 48 Barb. 428; Willse v. 
Whitaker, 22 Hun. 242. But he may prove that the 
indorsee was to discontinue a certain action. Book- 
staver v. Jayne, 60 N. Y. 146; Hoare v. Graham, 3 
Camp. 56; Per Lord Ellenborough; Pollock v. Brad- 
bury, 8 Moore, P. C. 227 

27 Tankersly v. rd al 8 Ala. 247. 
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after maturity ;®* nor that the indorsement 
was made for the mere purpose of enabling 
the plaintiff to collect it in his own name ;”% 
nor that the indorsement was intended by the 
parties to be without recourse. Neither 
can he show that he was the agent of the in- 
dorsee, and received it for him, and merely 
indorsed it to him by way of transfer of the 
proceeds of his agency.*! 

In New York and Pennsylvania the indors- 
er is permitted to show that the parties 
agreed that the indorsement was without re- 


23 Bartlett v. Lee, 33 Ga. 491; Dupuy v. Gray, Minor 
(Ala.) 357; Contra Wright v. Latham, 3 Murphey, 
298. 

29 First Nat. Bank of St. Paulv. Nat. Marine Bank 
of St. Paul, 20 Minn. 63; Martin v. Cole, 3 Col. 118. 
See Wade v. Wade, 36 Tex. 529. 

30 Dale v. Gear, 88 Conn. 15. The court said there 
were four cases only in whichanindorsment may be 
explained. First, the relation of principal and agent 
may be shown. Second, it may be shown thatit was 
indorsed for some special purpose. Third, That the 
indorsement was made for the accommodation of the 
indorsee, for equity forbids the enforcement of the 
contract.’’ Fourth, ‘‘it may be shown that there was 
an equity arising from an antecedent transaction, in- 
cluding an agreement that the note should be taken in 
sole reliance on the responsibility of the maker, and 
that it was indorsed in order to transfer the title in 
pursuance of such agreement, and that the attempt to 
enforce it, isa fraud.’? The rule stated in the text 
adopted in Mason v. Burton, 54 Ill. 349. ‘‘His assign- 
ment of the notes meant that in certain contingences 
defined by the statute he would pay the notes and it 
meant as fully as if this agreement had been written 
out in words.’’ Beattie "v. Browne, 64 Ill. 360. But 
compare Deitrich v. Mitchell, 43 Lil, 40; Cambden v. 
McKay, 3 Scam. 437, 497; White v. Weaver, 41 Ill. 
409; Jones v. Albee, 70 Id. 34; Skelton v. Dustin, 92 
Til. 049; Curtney v. Hogan 93IIl. 101; Odam v. Beard, 
1 Blackf. (Ind.) 191; Wilson v. Black, 6 Blackf. (Ind.) 
509; Blair v. Williams, 7 Id. 132; Compare Wells v. 
Jackson, 6 Blackf. 40; Earle v. Foster, 7 Id. 35; Harris 
v. Pierce, 6 Ind. 162. As sustaining the text see 
Beagles v. Sefton, 7 Ind. 496; Ilarvey v. Laflin, 2 Id. 
477; Parker v. Morton, 29 Ind. 89; Campbell v. Rob- 
bins, Id. 271; Holton v. McCormick, 45 Id. 411 and 
cases cited; cf. Browning v. Merritt, 61 Ind. 425, and 
cases cited; Sands v. Wood, 1 Iowa, 263, 270; But see 
Friend v. Beebe, 3 G. Greene 279; See Pemberton v. 
Hoosier, 1 Kas. 108; Crocker v. Getchell, 23 Me. 392, 
899; Fuller v. McDonald, 8 Greenleaf 213; cf. Sturte- 
vant v. Randall, 53 Me. 149; Kern v. Von Phul, 7 
Minn. 426, in which the court says: ‘‘an indorsement 
lacks no element of perfection. It creates a contract the 
obligations and liabilities of which are as well settled 
as any known tocommerce.’’ Montgomery Bank v. 
Albany City Bank, 8 Barb. 346; Fassin v. Hubbard 55 
N. Y. 465; Charles v. Dennis, 42 Wis. 56; Bank v. 
Dunn, 6 Pet. 59; See Perkins v. Catlin, 11 Conn. 213; 
Castle v. Candee, 16 Id. 223; Wyat v. Aland, 1 Salk. 
325; Rey v. Simpson, 22 How. 341; Wells v. Jackson, 
6 Black. 40; King v. Stevens, 5 East 17; Wilson v. 
Black, 6 Blackford (Ind.) 509; Odam v. Beard, 1 Id. 
191; Woodburry Sav. Bank y.Charter Oak Ins. Co., 
29 Conn. 381; Riley v. Gerrish, 9 Cush. 104. 

81 Goupy v. Harden, 7 Taunt. 159; But see Castrique 
v. Buttigeg, 10 Moore P. C. 94, 108. 





course, for otherwise it is claimed the indorsee 
would be enabled to perpetrate a fraud.® 
It has been held that if there has been a parol 
understanding that the indorsement should 
be taken to be an absolute guaranty, that 
the holder may insert over the blank signa- 
ture a full contract of guaranty and upon the 
issue of non est factum prove the parol un- 
derstanding to justify his act.** 

But the indorser may show that the in- 
dorsement was made merely to secure the in- 
dorsees for debts due them ;** or upon a mere 
trust ;* or for collection merely ,% or with- 
out consideration ;*7_ or that the considera- 
tion has failed.** So it may be shown that 
the indorsement was obtained by fraud. The 
indorsement is a contract requiring a consid- 
eration and a free mutual assent as other con- 
tracts.°9 So that it was made merely to enable 
the plaintiff to satisfy the makers that he had 
paid the note for them.*® And it is no con- 
tradiction of the writing to prove that the in- 
dorsee held it merely for the purposes of col- 
lection, and that he had no authority to sue 
upon it.* 

Neither can the indorsee prove that the in- 
dorser orally waived demand and notice.* 


32 Bruce v. Wright, 3 Hun. 548; Hill v. Kly,5 S.& 
R. 363. ‘‘But were not these indorsements made on 
express condition; and is not this suit a violation of 
this condition?’’ Ib. Girard Bank v. Comly, 2 Miles 
(Pa.) 405; Patterson v. Todd, 18 Pa. St. 426. 

83 Windheim v. Ohlendorf, 3 Bradwell (Ill. App.) 
436; Boynton v. Pierce, 79 Ill. 145 and cases cited; 
Levi v. Mendell, 1 Duvall 707; Dean v. Hall, 17 Wend. 
214; Beckwith v. Angell, 6 Conn. 531. 

34 Hazzard v. Duke, 64 Ind. 220. Citing Conwell v. 
Evill, 4 Blackf. 67; Blair v. Bass. 4 Id. 539; Heaston 
v. Squires, 9 Ind. 27; Evansville ete. R. Co., 10 Ind. 
244; Railroad Co. v. West, 37 Ind. 211: Mace v. John- 
son, 38 Id. 162; Stanley v. Sutherland, 54 Id. 339. 

35 Staek v. Beach, 74 Ind. 57:; Denton v. Peters, 5 
Q. B. 475. 

35 Ibid. 

87 Britten v. Webb, 2 B. & C. 483. 

88 Kirkham v. Boston, 67 Lli. 599. Distinguishing 
Mason v. Burton, 54 Ill. 354. 

39 Kirkham v. Boston, 67 Ill. 599. But see Jones v. 
Albee, 70 Ill. 34. 

40 Morris v. Faurot, 21 Ohio St. 155; Davis v. Mor- 
gan, 64 N. C.570; Cole v. Smith, 29 La. Ann. 551. 

41 Barker v. Prentiss, 6 Mass. 432; Herrick v. Can- 
nan, 10 Johns. 224, 

42 Howe v. Merrill, 5 Cush. 81, per Shaw, C.J.; 
Bank of Albion v. Smith, 27 Barb. 489, and cases 
cited; Hall v. Newcomb, 7 Hill, 416, overruling Nel- 
son v. Dubois, 13 Johns. 175, and commenting upon 
Tillman v. Wheeler, 17 Id. 176; Heath v. Van Cott, 9 
Wis. 522; O’Harra v. Hall, 4 Dallas, 340; Clark v. 
Russel, 3 Id. 415; Rodney v. Wilson, 67 Mo. 128; Bar- 
ry y. Morse, 3N. H. 182; Bowers v. Headen, 4 Ind. 
818; Anderson v. Yell, 15 Ark. 9; Goldman vy. Davis, 
23 Cal. 256.9 See Leonard v. Vreedenburg, 8 Johnson 
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But in Maine while the generally accepted 
rule was until late years adhered to, it was 
held that proof of a contemporaneous waiver 
of demand and notice does not violate the 
rule.** Soin Tennessee.** Neither can it 
be shown that it was stipulated that waiver of 
‘*notice of protest’’ should be taken to relieve 
the holder from the necessity of present- 
ment ;*° or that a restrictive indorsement was 
intended to have been general.‘ Nor can it 
be shown that the indorsee had a usage dis- 
pensing with the necessity of giving notice of 
which usage notice was posted in its bank and 
that the defendant had transacted business with 
it for years and assented to the waiver. 

In those States where the second rule obtains 
it may of course be shown that the indorsement 
was orally stipulated to be without recourse ;** 
or that the indorser waived demand and no- 
tice.*® So it may be shown that the parties 
agreed at the time of the transfer of the in- 
strument, that the plaintiff in consideration 
of the purchase ofa machine, agreed to take 
the note at an agreed rate of discount, look- 
ing only to the maker for payment and that 
the unrestricted indorsement was made at the 


R. 29; Herrick v. Carman, 12 Id. 16); Nelson v. Du- 
bois, 13 Id. 175; Campbell v. Butler, 14 Id, 349; Cas- 
tle v. Candee, 16 Conn. 234. 

4 Lane v. Steward, 20 Me. 98; Sanborn vy. Southard, 
25 Me. 409; Fullerton v. Rundlett, 27 Me. 31. 

4 Dick v. Martin, Hum. 263; Kimbro v. Lamb, 5Id. 
17. See Brockway v. Camparee, 11 Hum. 855. But 
proof of such parol agreement must be full and satis- 
factory. Newell v. Williams, 5 Sneed, 208; Rivers Vv. 
Thomas, 5 Lea, 649. See language of Cooper, J., in 
Taylor v. French, 2 Lea, 259; Islo vy. Cohen, 1 Bax. 
421. 

45 Buckley v. Bentley, 48 Bark, 283; Mason, J., 
dissenting. 

46 Mechanic’s Bank y. Valiey 
App. 200. 

47 Piscataqua Bank v. Carter, 20 N. H. 246. See 
language of Richardson, C.J. in Leavitt v. Simes, 3 
N. H. 17. 

48 Johnson v. Martinus, 9 N. J. Law, 144; Mehelen 
v. Barnet, Coxe, 86; Crozier v. Chambers, Spencer, 
256. See Watkins v. Kirkpatrick, 26 N. L. 84; Hill v. 
Ely, 5S. & R. 363; Birclebock vy. Wilkins, 22 Pa. St. 
26; Cf. Wilson v. Martin, 10 Phila. 570; Commission- 
ers v. Wasson, 82 N.C. 308; McDonough v. Goule, 8 
La. 472; Pike v. Street, 1 Moody & M. 227; Harrison 
v. McKim, 18 Iowa, 485. Citing 2 Parsons Bills and 
Notes, 519. The decision was a majority one only. 
But this was afterwards followed in James v. Smith, 
30 Iowa, 55. See Lane v. Steward, 20 Maine. Citing 
Taunton v. Richardson, 5 Pick, 436; Lawrence v. 
Stonington Bank, 6 Conn. 527; Scammon v. Adams, 
11 Ill. 575; Barker v. Prentiss, 6 Mass. 439, Chitty on 
Bills, 35 and 229. Carhart v. Wynn, 22 Ga. 24. 

49 James v. Smith, 30 Iowa, 55; Dye v. Scott, 35 
Ohio St. 194; Barclay v. Weaver, 19 Pa. St. 396. 
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plaintiff’s own request.5°- In Minnesota it is 
said to be well settled that an indorsement in 
whatever position it may be found, may be 
proved to have been placed there at the time 
of the delivery in order to make the indors- 
er liable as joint maker.®! But the contrary 
is held in Massachusetts and Pennsylvania. 

It is nowhere claimed so far as we have been 
able to learn that as against a bona fide hold- 
der, parol agreements may be setup.°? In 
Smith v. Morrell,54+ the Supreme Court of 
Maine arrived at substantially the same conclu- 
sion as that of the Privy Council in Macdonald 
v. Whitfleld. There the indorsers were presi- 
dent and directors of a company, about to 
borrow money and it was shown that they 
had all indorsed the company’s paper in 
furtherance of a resolution adopted by them 
in board that they unite their personal re- 
sponsibility with that of the company to se- 
cure the loan. The court held them as co- 
sureties. But the same court subsequently 
held that the mere fact that they all indorsed 
for the accommodation of the maker did not 
make them co-sureties, or establish a transac- 
tion which would rebut the presumption of 
law.5> In New York it has been held that a 
prior indorser can prove no circumstances 
which would entitle him to recover against a 
subsequent indorser.5© Judge Story declares 
that an agent who indorses a bill or note gen- 


50 Dale v. Gear, 37 Conn. 898. C. 38 Conn. 15. 

51 McComb vy. Thompson, 2 Minn. 146. 

52 Clapp v. Rice, 138 Gray 403; See fora somewhat 
similar application of this rule Hauer v. Patterson, 
84 Pa. St. 274. 

53 Hill v. Shields, 81 N. C. 250; See McComb y. 
Thompson, 2 Minn. 146in which this was conceded. 

54 This case is referred to by the court in Coolidge 
v. Wiggin, 62 Me. 572, as unreported. See Talcott v. 
Coggswell, 3 Day 512; As sustaining the proposition 
in the text; See Weston v. Chamberlin, 7 Cush. 404; 
citing Phillips v. Preston, 5 How. 278; Harris v. 
Brooks, 21 Pick. 195; Carpenter v. King, & McGee, v. 
Prouty, 9 Me. 511, 547; 2 Am. lead Cas. (ist. Ed.) 154, 
164; Clapp v. Rice, 138 Gray 403; See Shaw v. Knox, 
98 Mass. 214; Pierce v. Irvine, 1 Minn. 370; McNeilly 
v. Patchin, 23 Mo. 40, Stilwell v. How, 46 Mo. 589; 
McCune v. Belt, 45 Mo. 174; Easterly v. Barber, 66 N. 
Y. 480 and cases cited; Ross v. Espy, 66 Pa. St. 481; 
See Bank v. Fordyce, 9 Barr. 276; 10S. & R. 290; Ex- 
amine Aiken v. Barkley, 2 Speers, 747. McDonald y. 
McGruder, 3 Peters, 470; Phillips v. Preston, 5 How, 
278. ‘ 

55 Coolidge v. Wiggin, 62 Me. 568; citing Young v. 
Ball, 9 Watts 141; McDonald v. Magruder, 3 Pet. 470; 
Church v. Barlow, 9 Pick. 547; Shaw v. Knox, 98 
Mass. 214; See Pitkin v. Flannagan, 23 Vt. 160; F. & 
M. Bank v. Rathbone, 26 Vt. 19; Keith v. Goodwin, 


| 81 Id. 268; Kirchaner v. Conklin, 40 Conn. 77. 
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erally makes himself personally responsible 
‘‘for in such a case although he is a known 
agent, his indorsement of the instruments is 
treated as an admission that it is his personal 
act, not only in respect to third persons, but 
also in respect to his principal.’’5’ 


57 See his work on Agency sec. 157; and see Chitty 
on Bills, 46 ,supporting the same proposition. Bartlett 
v. Hawley, 120 Mass. 92. 


4 





COVENANTS NOT TO CARRY ON 
TRADE OR BUSINESS. 

Rolls v. Miller,) is an interesting decision 
on the interpretation of a covenant, in a lease, 
restricting the lessee from carrying on trade 
or business in the demised premises. The 
covenant was as follows: ‘‘And further that 
the said J. Russell, his executors and admin- 
istrators, shall not nor will, at any time dur- 
ing the term hereby granted, use, exercise, 
or carry on, or permit or suffer to be used, 
exercised, or carried on in or upon the prem- 
ises hereby demised, any trade or business of 
any description whatsoever, without the con- 
sent of the said J. Rolls, or his assigns, or of 

‘the person or persons so entitled, as aforesaid, 
in writing.’’ The interest in the lease subse- 
quently vested in the defendant, Miller,and he, 
by a sub-lease, demised the premises to the 
trustees of a charity, known as the ‘‘Homes for 
Working Girls,’’ who entered into a similar 
covenant with him, except that it was provided 
that nothing therein contained should be 
deemed to prohibit the use of the premises as 
a Home for Working Girls, or to render it re- 
quisite for the lessees to obtain any consent 
from the lessor, or any other persun or per- 
sons, before using the same for that purpose. 
In the course of time, however, the trustees 
having begun to make prepuration for the 
opening of one of their ‘‘homes’’ on the 
premises, objections were raised by some of 
the other inhabitants of The Paragon, of 
which the premises in question formed a part, 
and a memorial against such user was signed 
by a majority of them accordingly. No will- 
ingness to abandon the intended user being 
shown, an action was instituted by Rolls 
against Miller and the trustees; and there- 


1 Reported in the Law Times of the 19th of Feb. 








upon, the plaintiff moved for an injunction to 
restrain the defendants from so using the 
premises. Would such user come within the 
covenant against the exercise of ‘‘any trade 
or business of any description whatsoever,’’ 
was the question. 

The nature of the intended user can not be 
more aptly described than in the words of the 
learned judge, Pearson, J., who heard the ap- 
plication. ‘*The trustees of a very excellent 
charitable society have taken these premises 
for the purpose of converting them intoa 
home for working girls. There is no rule as 
to admission, but I am teld they are not ad- 
mitted indiscriminately into this community, 
whatever that may mean. The terms of ad- 
mission are described on the first page: ‘Rent 
of bedroom, including use of dining and sit- 
ting rooms (with library), 2s. 6d. and 4s. per 
week. Board, i. e., breakfast, dinner, and 
tea, 4s. 6d. per week, subject to arrange- 
ments. Separate meals, so much; and then 
there is a passage further on, saying what the 
rules as to residence are, and which simply 
relate to the way in which they are to conduct 
themselves in the service of the house and 
the sort of work expected from them. There 
is nothing else, I think, of importance there. 
The object of the charity is to take in as 
temporary inmates, or for a more extended 
period, such working girls as have not homes, 
or can not conveniently use their homes. As I > 
have said, it is an exceedingly laudable ob- 
ject, provided it is not carried out in a place 
where there are covenants to the effect that 
such a business may not be carried on. It is 
not actually carried on for profit. Iam told 
that the balance sheet shows a loss, and the 
business, if it be a business, is not carried on 
for profit in this sense—that the object of the 
charitable persons who open these homes is 
not to make a profit. If profit is made, so 
much the better, because then they will have so 
much more money at their disposal, which they 
can apply to the purposes of the charity; and 
if a loss is incurred, then the general funds 
of the charity are behind them, in order to 
sustain that loss. -It can not, therefore, be 
said to be in any sense a business which is 
carried on with the object of making a profit. 
But is it or is it not a ‘business?’ ’’ 

On the one hand, it was argued (referring 
to the Imperial Dictionary) that the essence 
of business is profit, while here there was 
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none; there was nothing outwardly showing 
that the house was nota private residence, 
and there was no more business then in an 
ordinary club. On the other hand, it was 
contended that the covenant was, in effect, 
that the house should be only used as a pri- 
vate residence; and that such a user as con- 
templated amounted to a business, within the 
authorities. In Bramwell v. Lacy,? indeed, 
it was held that an hospital, the patients of 
which make small payments according to 
their means, is a ‘‘business ;’’ while a charita- 
ble institution, for the education and lodging 
of daughters of missionaries was held, in 
German v. Chapman,* to be a house ‘‘used or 
occupied otherwise than as and for a private 
residence only ;’’ and in another case, Kemp 
v. Sober,* the carrying on of a girls’ school 
was held a breach of covenant not to carry 
on ‘‘any trade, business, or calling.’”” So we 
may add, it was held, in Wickendenv. Web- 
ster,© that a covenant to use a house asa 
‘‘private dwelling house only’’ is broken by 
using it as a school; and though ‘“‘trade’’ is 
limited to tuyiog and selling® ‘‘business’’ is 
much more extended, so that keeping a pri- 
vate lunatic asylum, while not a trade, would 
be a business.? But then, it was here con- 
tended that ‘‘trade or business’ means ‘‘bus- 
iness in the nature of atrade;’’ that every 
trade is a business, but every business is not 
atrade,® and that the proposed user could 
not be said to be in the nature of a trade, for 
it did not contemplate profit. But, said 
Pearson, J., ‘‘if it be a business, then it is to 
my mind, as it was also to the mind of the 
late Sir George Jessel, immaterial whether 
profit or not is the object of it.”” In fact, if 
that were to be the criterion, the question 
might turn not merely on the amount of the 
pecuniary resources derived from the in- 
mates, but on the amount of subscriptions 
and donations received from benevolent con- 
tributors for the purpose of varrying on the 
charity, as was said, in reference to a case of 
a different character.° 


210 Ch. Div. 691. 

37 Ch. Div. 271. 

41 Sim. N. S. 517. 

56E.&B 387. 

6 Doe v. Bird, 2A. & E. 161. 

7 Doe v. Bird, ubi supra. 

8 Doe v. Bird, ubi supra. 

9In Trustees of Leper Hospital v. Corporation of 
Waterford, 17 Ir. L. T. Rep. 88. 





Well, then, was this a ‘‘business?”’ ‘‘To 
my mind,’’ said the learned judge, ‘‘the 
word ‘business’ is a very much larger word 
than ‘trade,’ and you are not to restrict, in a 
covenant of this kind, the word ‘business’ 
simply to that which would be atrade, The 
word ‘business’ is inserted in these covenants 
in order to include divers occupations which 
would not strictly come within the meaning 
of the word ‘trade,’ and in this covenant 
there is certainly no limitation of the word 
‘business,’ because it is ‘trade or business of 
any description whatsoever.’ Now is this, 
or is it not, a ‘business?? The persons who 
hold the house are not the persons who live 
in it, the persons who manage the house are 
not the persons who are entertained in it. 
Those who come to the house, come there and 
go from there at their own will apparently, 
they come there for a shorter or a longer per- 
iod, they pay certain rents and other sums of 
money according to what they have in the 
house, whether it be simply for bedrooms or 
whether it be for bedroom and board as well. 
Under these circumstances, I think the occu- 
pation of this house is an occupation for 
something very different from that of a pri- 
vate dwelling-house, and I know no other 
word in the language that could express the 
purpose for which the house is open than the 
word ‘business.’ I am of opinion that it is 
open for a ‘business,’ for something about 
which people employ themselves sedulously, 
something of a nature which could become 
an ordinary business, and which would be an 
ordinary business if it were carried on by an 
individual with the intention of making a 
revenue out of it. I do not think that the 
counsel who have argued the case on behalf 
of the defendants would contend, if this home 
was not a home controlled and supported by 
a charitable society, without any desire what- 
ever of making profit out of it, that it was not 
a business; in other words, were the house 
taken for the same purpose by a private in- 
dividual with the intention of making as much 
gain out of it as he possibly could, Ido not 
think they would contend that there was not 
a business being carried on in the house. 
Then, if that be so, I cannot say that there 
is any distinction made in this covenant be- 
tween a business carried on for profit and a 
business carried on for charitable reasons 
only. Itis neverthelessa business of some 
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description, and it comes within the coven- 
ant, and therefore I am bound to restrain it.’’ 

An injunction was granted accordingly. 
But, it may be added, an objection was made 
that it was asked for only on an interlocutory 
application. The case, indeed, wasone of 
some difficulty, and no doubt it is not a 
proper course to make such an order upon an 
interlocutory application. But the learned 
judge thought that, the case lying within a 
very short compass and there being really no 
necessity for any amount of evidence upon it, 
it was better to express his opinion upon it at 
once, so that the parties might be able to ap- 
peal in the shortest possible time and at the 
least possible expense. He regretted the de- 
cision at which he was coerced toarrive. We 
only regret, too, that he felt himself so 
coerced. There seems to have been no ob- 
jections raised by the punctilious inhabitants 
of The Pargon to the user of other houses in 
that polite neighborhood being used as lodg- 
ing houses, despite similar covenants; and it 
isonly too melancholy to find that ‘‘your 
memorialists’’ should have singled out so 
laudable a charity as the object of their ani- 
mosity.—Irish Law Times. 








CRIMINAL LAW—AUTREFOIS ACQUIT — 
THE GREATER CRIME INCLUDES THE 
LESS. 





STATE v. COLGATE. 





Supreme Court of Kansas, March 6, 1884. 


Where a grist mill, and all its contents, including 
the books of account of the owners of the mill, are de- 
stroyed by one single fire, and the defendant is prose- 
cuted criminally for settiog fire to and burning the 
mill, and on such charge is acquitted, Held, that such 
acquittal is a good defense to a subsequent prosecution 
for setting fire to and burning the books of account. 


Appeal from Cowley County. 

W. A. Johnston, Attorney-General, and F. S. 
Jennings, for the State; W. P. Hackney and Henry 
F. Asp, for appellant. . 

VALENTINE, J., delivered the opinion of the 
ceurt: 

The defendant was convicted and sentenced for 
arson in the fourth degree; and the principal 
ground now urged for a reversal of the judgment 
of the trial court, is that such court erred in sus- 
taining a demurrer to the defendant’s plea of for- 
mer acquittal. It appears that on August 13, 1882, 
at about one o’clock in the morning, the grist-mill 
of Bliss & Wood, with all its contents, including 





the books of account of the owners of the mill» 
was destroyed by fire. Some time afterward, the 
defendant was prosecuted criminally for setting 


‘fire to and burning the mill; and on this charge 


he was tried and acquitted. About five months 
afterward a new prosecution was instituted against 
him for setting fire to and buraing the books of 
account. To this charge he filed a plea of a for- 
mer acquittal, which plea was held insufficient on 
demurrer, on the ground that the acquittal in the 
first prosecution was no bar to the second prose- 
cution. In the first prosecution it was charged 
that the defendant, William H. Colgate, ‘‘did un- 
lawfully, wilfully, maliciously and feloniously set 
fire to and burn, in the night time, a certain grist- 
mill, situated in Cowley county, State of Kansas, 
and belonging to C. A. Bliss and B. F. Wood, 
partners under the firm name and style of Bliss & 
Wood;”’ and in the second prosecution it was 
charged that the defendant ‘‘ wilfully, maliciously, 
unlawfully and feloniously did set tire to and burn 
in the night time, of the goods, wares, merchan- 
dise and chattels of C. A. Bliss and B. F. Wood, 
partners doing business under the firm name and 
style of Bliss & Wood, one ledger, one journal, one 
cash book, one weigh book, one grain and shipping 
book, and one petty account book, the said books 
then and there being the books of account repre- 
senting and setting forth the business then and 
for a long time prior therto transacted and done 
by the said firm of Bliss & Wood, in their business 
as private millers and shippers of grain, flour and 
mill-stuffs.”’ 

The defendant, in his plea of former acquittal, 
set forth and alleged that the grist-mill and all its 
contents, including the said books of account, were 
destroyed at the same time, on the same night, by 
the same fire, and that the burning of the mill and 
the burning of the books of account were simply 
parts and portions of one single and entire trans- 
action. And he further alleged that the prosecu- 
tion, in its attempt to prove the defendant’s guilt 
on the first charge, simply introduced evidence 
tending to prove that the defendant had admitted 
that he set fire to the books of account which were 
then in the mill, and that the fire spread, and not 
only consumed the books, but also consumed the 
mill, with all its contents, including the books, 
machinery, grain, flour and all things else in the 
mill; and the prosecution did not attempt to prove 
the defendant’s guilt in any other manner. And 
upon this evidence the court instructed the jury 
as follows: 

“It is not necessary, however, in every case, that 
the accused should have entertained a specific in- 
tent to burn the building, for the burning of which 
he is charged with arson. For instance, if a book- 
keeper is employed by a firm which is engaged in 
operating a grist-mill, for the purpose of destroy- 
ing the books of account kept by him for his em- 
ployers, should wilfully set fire to and burn such 
books of account in the mill, under such circum- 
stances as that the firins- and burning of such 
books would probably result in the burning of the 
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mill, and such a result should follow, he would be 
guilty of arson in so burning the mill.” 

“There have been a number of witnesses in this 
case who have testified to hearing the defendant 
admit that he set fire to certain books in the mill, 
alleged to have been burned in the information, 
each witness giving his recollection as to what the 
defendant said in that regard, and as to the cir- 
cumstances and manner in which the said books 
were set on fire.”’ 

As the defendant’s plea of former acquittal was 
heard and decided upon a demurrer, all the facts 
alleged therein must, for the purpose of consider- 
ing the ruling on the demurrer, be considered as 
true; and, considering these facts in that manner, 
did the court below err in sustaining the de- 
murrer? 

Now, it must be admitted that the offenses set 
forth in the two informations do not appear from 
the informations themselves to be one and the 
same offense, or to be parts and portions of one 
and the same offense; and one does not appear to 
be included in the other; and the facts set forth 
in one information would not of themselves prove 
the offense charged in the other. The offense 
charged in the first infermation was the setting 
fire to and burning a grist-mill, which is arson in 
the third degree; while the offense charged in the 
second information was the setting fire to and 
burning books of account, which is arson in the 
fourth degree. But it is clear beyond all doubt, 
as appears from the real facts of the case as set 
forth in the defendant’s plea of former acquittal, 
that the principal facts constituting the two alleged 
offenses are identically the same; and that one of 
such offenses could not be proved without proving 
the principal facts constituting the other of such 
offenses. Indeed, the offense charged in the first 
information could not be proved without proving 
all the facts constituting the offense charged in 
the second information. If the defendant was 
guilty under either information, he must have been 
guilty under both; if he was innocent as to either 
of the offenses charged, he must have been inno- 
cent as to both. He could not possibly be guilty 
of one, and innocent of the other. This is all 
upon the assumption that the facts set forth in the 
defendant’s plea of former acquittal are true. It 
is not claimed that the defendant committed more 
than one wrongful act, and that wrongful act was 
the setting fire to the books of account in the 
prosecuting witness’s mill; and all that afterward 
occurred were the mere consequences of that one 
wrongful act. 

Under the statutes of Kansas, the offense of 
arson is divided into four degrees. The generic 
offense seems to be the wilful setting fire to or 
burning property to the injury of another. This 
offense may, in some one or more of its different 
degrees, be committed at any time and with re- 
spect to any tangible, combustible property, ex- 
cept perhaps some kinds of real estate; and the 
offense may be aggravated, mitigated or modified 
by many circumstances, so as to place it in one or 





another, or several of the four different degrees; 
and when the information or indictment charges 
the defendant with committing one of ihe higher 
degrees, he may be found guilty of that degree or 
of any inferior degree, or of any offense included 
therein, or of an attempt to commit the offense. 
Criminal Code, sections 121, 122. Of course, how- 
ever, the defendant can be found guilty of the 
offense or of any degree thereof, or of an attempt 
to commit the same, only where the facts of such 
offense, or the degree of which he is found guilty, 
are properly set forth or alleged in the informa- 
tion or indictment. Also, under the statutes of 
Kansas, if the defendant in a criminal action be 
convicted or acquitted, he can not again be pros- 
ecuted for the same offense, or for any lower 
degree thereof, or for any offense necessarily in- 
cluded therein, or for any attempt to commit such 
offense. Criminal Code, sec. 233; Act relating 
to Crimes and Punishments, secs. 296, 297, 298. 
And upon general principles a single offense can 
net be split into separate parts, and the supposed 
offender be prosecuted for each of such separate 
parts, although each part might of itself constitute 
a separate offense. If the offender be prosecuted 
for one part, that ends the prosecution for that 
offense; provided.such part, of itself, constitutes 
an offense for which a conviction could be had. 
And generally we would think that the commis- 
sion of a single wrongful act can furnish the sub- 
ject matter, or the foundation of only one crimi- 
nal prosecution. Thus, in Iowa, it has been held 
that where a person uttered at a bank several 
forged checks at one time, and by the same act, 
he committed but one offense, and that a convic- 
tion for uttering one of the checks was a bar to a 
conviction upon the others. State v. Egglesht, 41 
Ia. 574; Ss. C., 20 Am. Rep. 612. 

In Connecticut, it has been held that where a 
person has in his possession, at the same time, 
several forged bank nutes of different banks, with 
the intent to pass them, and thereby defraud the 
person who might take them, and also defraud the 
several banks, such facts constitute only one 
offense, and a conviction founded upon the pos- 
session of any part of such bank notes will bar a 
prosecution founded upon the possession of any 
other part of the same. State v. Benham, 7 Conn. 
414, 

In New York, it has been held that where a de- 
fendant has been acquitted of the offense of forg- 
ing and counterfeiting certain indorsements on a 
promissory note, he can not be again tried for 
utteringand publishing as true such indorsements. 
People v. Allen, 1 Parker’s Criminal Reports, (N. 
Y.) 445. : 

In Vermont it has been held that where a person 
by one blow wounds two men, a conviction for the 
assault and battery charged to have been com- 
mitted on one of them, is a bar to an indictment 
for the assault and battery as committed on the 
other. State v. Damon, 2 Tyler (Vt.) 387. 

In Indiana and Alabama it has been held that 
where a person kills two other persons by the 
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same act, he has committed only one crime, and 
if convicted for the homicide of one of them, he 
can not afterward be tried for the homicide of the 
other. Clem v. State, 42 Ind. 420; s. c., 13 Am. 
Rep. 369; Ben. v. State, 22 Ala. 9. Upon the same 
subject, and substantially to the same effect, see 
Womack v. State, 7 Coldwell, (Tenn.) 509. 

In Ohio it has been held that where several ar- 
ticles of property are stolen at the same time, the 
transaction being the same, the larceny of the 
whole of the articles, although they belong to dif- 
ferent owners, may be embraced in one count of 
the indictment and the taking {thereof charged as 
one offense. The State v. Hennessey, 23 Ohio St. 
339; s. Cc. 13 Am. Rep. 253. 

In Kentucky it has been held that, although the 
setting up of a gaming table is one offense, and 
the keeping of a gaming table and inducing others 
to bet therecn is another offense, yet that when 
they are both committed by one person, and at 
the same time, they are but one offense,and may 
be set forth in one count and will authorize but 
one punishment. Hinkle v. Tae Commonwealth, 
4 Dana (Ky.), 518. 

In Tennessee it has been held that a conviction 
for running a horse raceisa good defense toa 
prosecution for betting on the same race. Fiddler 
v. The State, 7 Hump. (Tenn.), 508. 

In Georgia it has been held that a conviction 
for burglary will bar a prosecution for robbery, 
where the two prosecutions were admitted to be 
founded upon the same transaction. And the 
court laid down the broad doctrine that one pros- 
ecution will bar. another ‘‘whenever the proof 
shows the second case to be the same transaction 
with the first.”” Roberts v. The State, 14 Ga. 8. 
And in the same State it was held that a convic- 
tion for burglary will ‘‘bar a prosecution for rob- 
bery, if the circumstances of the robbery were put 
in proof in order to make out the case for which 
the prisoner was tried and convicted on the first 
indictment, because in such case the robbery con- 
stituted a part of the same transaction for which 


the prisoner was first tried.’’ Copenhaven v. The 


State, 15 Ga. 264. 

In North Carolina it has been held that a con- 
viction for larceny upon an indictment for burg- 
lary and larceny, will bar another prosecution for 
robbery where the robbery and the larceny were 
for the same felonious taking of the same goods. 
State v. Lewis, 2 Hawk, (N. C.) 98. 

In Texas it has been held that the stealing at 
the same time and place of several articles be- 
longing to different persons is but one offense, 
and a conviction for the larceny of one of such 
articles is a bar to an indictment for the larceny 
of another. Wilson v. The State, 45 Tex. 76; s. 
c. 23 Am. Rep. 602. To the same effect, see Hud- 
son v. The State, 9 Tex. Ct. of App. 151; 8. c. 35 
Am. Rep. 732; Rex v. Jones,4 Car. & Payne, 
(Eng.) 217; Jackson v. The State, 14 Ind. 327; 
Lorton v. The State, 7 Mo. 55; The State v. Wil- 
liams, 10 Hum. (Tenn.) 101; Fisher v. The Com- 





monwealth, 1 Bush. (Ky.) 211; The People v. 
M’Gowan, 17 Wend. (N. Y.) 386. 

In New York it has been held that an indict- 
ment, charging as a single act, the burning of a 
number of designated dwelling houses, charges 
but one offense. Woodford v. The People, 62 N. 
Y.117; s. c. 20 Am. Rep. 464. Substantially to 
the same effect, see Commonwealth v. Squires, 42 
Mass. (1 Metce.) 258. 

In New Jersey it has been held that where a 
person has been convicted of arson, he can not 
afterward be tried on an indictment for the mur- 
der of a person whose death was alleged to have 
been caused by the arson. The State v. Cooper, 
1 Green, Law, (N. J.) 361; 8. c. 35 Am. Dec. 
490. 

In almost every public offense, if not in every 
one, several separate and distinct facts may enter 
in to constitute the offense. These facts may ex- 
ist contemporaneously with the wrongful act or 
acts of the offender, or they may take place sub- 
sequently and often in succession as succeeding 
consequences of the wrongful act or acts. Where 
a person commits a single larceny by stealing sev- 
eral articles, the facts are all contemporaneous; 
but where a person commits an act that results in 
murder, the murder may not be completed, or, 
indeed, may not exist for days or months or even 
a year afterward, when the injured person dies. 
This is also true, to some extent, with regard to 
arson—the fire may be set to one article, and may 
then spread from article to article, not reaching 
all the articles for many hours afterward; and yet 
the defendant maybe guilty and generally is 
guilty, for the burning of every article which is 
burned in consequence of the fire which he at first 
wrongfully kindled. In other words, a person 
who commits arson as to one thing, is generally 
guilty of arson as to every other thing which takes 
fire and burns as the natural and probable conse- 
quence of the defendant’s wrongful act. 1 
Bishop’s Criminal Law, sec. 329, and cases 
there cited. See, also, the following cases, not 
cited by Bishop: Rex v. Cooper, 5 Car. & Payne 
(Eng.), P.535; Commonwealth v. Wade, 34 Mass 
(17 Pick.) 395; Hennessey v.’The People, 21 How. 
Pr. (N. Y.) 239. 

In the first of these three cases, the defendant 
set fire to a stack and burned a barn; in the sec- 
ond, he set tire to a barn, and burned a dwelling 
house; andin the third, he set fire to his own 
store, to defraud an insurance company, and 
burned a dwelling house. 

As before stated, arson, in this State, may be 
committed with respect to every kind of personal 
property which may be burned. Comp. Laws of 
1879, Chap. 31, sec. 59. And it may be committed 
with respect to almost every kind of combustible 
real estate. Hence, if the defendant did, in fact, 
set fire to the books of account, and burn the 
same, he was guilty of arson, not only with re- 
spect to the books of account, but, also, with re- 
spect tothe mill, and all the machinery, flour, 
tables, chairs, desks, safe, and all other innumer- 
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able articles contained in the mill and consumed 
by that burning; and if he may be prosecuted for 
burning the mili, and then be prosecuted for burn- 
ing the books of account, he may be prosecuted 
by separate prosecutions for each of the innum- 
erable articles that were destroyed by that one 
single fire, a fire that was caused by one single 
wrongful act. And if twe prosecutions may be 
founded upon one single wrongful act, the act of 
setting fire to the books of account, why may not 
a hundred or a thousand? The proper limit for 
separate prosecutions in such cases would seem to 
be either the number of articles burned or the 
number of criminal acts committed. It is difficult 
te think of any other limitations. Mr. Bishop, in 
his work on Criminal Law, in speaking of that 
provision of the various constitutions which says 
that no person shall be twice put in jeopardy for 
the same offense, says that ‘‘to give our constitu- 
tional provision the force evidently meant, and to 
render it effectual, the same offense must be in- 
terpreted as equivalent to the same criminal act.”’ 
1 Bishop Cr. Law, sec. 1,060. 

If this be true, then only one criminal prosecu- 
tion can be founded upon one criminal act. Of 
course, the prosecutor may associate the criminal 
act with all its consequences, and then carve 
therefrom the highest crime that can be carved 
from such act and its consequences, and then 
prosecute the wrong-doer for such crime. If 
he chooses, however, he may carve out a smaller 
degree of crime and prosecute for thatonly, But 
he should be allowed to carve but once. In the 
present case, the prosecutor probably might have 
stated the wrongful act of the defendant in set- 
ting fire to the books of account, together with 
all the consequences of such wrongful act, in one 
information and in a single count, and might then 
have convicted the defendant of as much of the 
same as he could have satisfactorily proved to the 
jury. Thus, the prosecutor might have alleged in 
his information in one single countthat the de- 
fendant wilfully set fire to the books, with the in- 
tent to burn the same and also to burn the mill, 
machinery, tables, chairs, flour, wheat, etc., des- 
ignating each article separately, and that the 
whole were burned in consequence of the defend- 
ant’s one wrongful act, and then convicted the 
defendant of whatever might have been proved. 
The offense of setting fire to and burning the 
books as well as the offense of setting fire to and 
burning the mill, would have been included in 
the aggregated offense of setting fire to and burn- 
ing the mill, with all its contents. But we do not 
think that the prosecutor should be allowed to 
multiply prosecutions indefinitely, by dividing up 
the consequences of a single wrongful act and 
founding a separate prosecution upon each of 
such consequences. Authorities may be found in 
opposition to these views; hence, we do not de- 
sire to state them as universal rules, but only as 
general rules, with probably some exception. 
Just what the exceptions are, however, we can 
not now state; nor is it necessary. We shall leave 





that to be settled in future cases. We hardly 
think, however, that either the case of the State 
v. Horneman, 16 Kas. 452, or the case of the City 
of Olathe v. Thomas, 26 Kas. 233, furnishes any 
such exception. In the first case, two different 
kinds of offenses, with entirely different natures 
of intent, were clearly stated. In the second case, 
the defendant clearly committed two criminal 
acts, and not merely one. 

It must be remembered that under the real 
facts of this case, the proof that would have been 
necessary to convict the defendant of setting fire 
to and burning the mill, would have been suffici- 
ent te convict him of setting fire to and burning 
the books; while the proof that would have been 
necessary to convict the defendant of burning 
the books, with the additional proof that the mill 
was burned by the same fire, would have been 
sufficient to convict the defendant of burning the 
mill. Therefore, we would think, after a careful 
consideration of the case, that the prosecution 
and acquittal of the defendant for setting fire to 
and burning the mill is a good defense to the 
prosecution for setting fire to and burning the 
books; and we think the following cases taken to- 
gether are sufficient authority for all that we have 
decided in this case: Woodford v. The People, 
62 N. Y. 117; s. c., 20 Am. Rep. 464; Common- 
wealth v. Squire, 42 Mass. (1 Mete.) 258; Rex v. 
Cooper, 5 Car. & Payne, (Eng.) P. 535; Com- 
monwealth v. Wade, 34 Mass. (7 Pick.) 395: Hen- 
nessey v. The People, 21 How. Pr. (N. Y.) 239; 
Cases cited in 1 Bishop Cr. Law, Sec. 329, and 
notes; State v. Cooper, 1 Green. Law, (N. J.) 361; 
8. C., 25 Am. Dec. 490; But also see other cases 
heretofore cited. 

We think the court below erred in sustaining 
the demurrer to the defendant’s plea of former 
acquittal, and for such error its judgment will be 
reversed and the cause remanded, with the order 
that the demurrer be overruled, and for such 
other and further proceedings 2s may be proper 
in the case. 


NoOTE.—A case recently decided by the Supreme 
Court of Ualifornia, is interesting upon this question 
of ‘‘once in jeopardy.’" In People v. Majors, 2 W. 
C. Rep. 580, it was held that the murder of two per- 
sons by the same act constitutes two offenses, for each 
of which a separate prosecution will lie, and a convic- 
tion or acquittal in one case does not bar a prosecu- 
tion in the other. There is a controversy over this 
question, and there are several authorities on both 
sides of the question. 

The first is the case of Damon v. State, 2 Tyler (Vt.) 
387, in which it appeared that the defendant had, in 
the same affray and by the same stroke, cut two per- 
sons, and having been convicted of wounding one of 
the parties, it was held that the plea of autrefois 
acquit was well pleaded to an indictment for wounding 
the other. In delivering the opinion of the court the 
learned judge says: ‘*The indictment charges the de- 
fendant with baving disturbed the public peace by 
assaulting and wounding one of its citizens. For this 
crime he shows that he has been legally convicted by 
a court of competent jurisdiction. He can not, there- 
fore, be again held to answer in this court for the same 
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offense.’’ On the theory that both indictments were 
for ‘‘the same breach of the peace,’’ and not for 
wounding two persons by the same wrongful act, the 
case may be harmonized with authorities which will 
be hereafter referred to. Another case is that 
of State v. Cooper, 13 N. J. L. R. 361. The 
defendant was indicted for the crime of murder, 
committed in feloniously setting fire to and burning 
the dwelling house of one Ralph Smith, in which was 
one Joseph Hooper, who was burned to death. To the 
indictment the defendant interposed the plea of for- 
mer conviction on an indictment for the crime of arson, 
committed in setting fire and burning the same dwell- 
ing-house. The plea was sustained,and the court in its 
opinion says: ‘‘It is a maxim of the common law that 
no man is to be in jeopardy of his life more 
than once for the same offense. * * * Upon this 
principle are founded the pleas of autrefois acquit and 
autrefois convict. The writers on the subject concur 
in stating that these pleas must be upon the prosecu- 
tion for the same identical act or crime; 4 Bi. Com. 
886; 1 Ch. Cr. L. 452—462. But says Chitty, p. 455: 
**Tt is not in all cases necessary that the two charges 
should be precisely the same in point of degree, for it 
is sufficient if an acquittal of the one would show that 
the defendant could not have been guilty of the other. 
Thus a general acquittal of murder is a discharge upon 
an indictment for manslaughter on the same person, 
because the latter charge was included in the former. 
* * * At first view it appears as ifthere were two 
crimes distinctly indictable and punishable. But our 
sense of justice is shocked by the idea that a man shall 
be convicted and punished for the arson, with that 
measure of punishment which the laws mete out to 
those guilty of that crime, and that afterwards for a 
perfectly accidental and involuntary killing he shall be 
liable to the same punishment of death, whichis in- 
flicted on the willful and malicious murderer. In the 
case before us the killing was a simple consequence of 
the burning, and there is no pretense that it was, in 
point of fact, intentional.*’’ A third case is that of 
Clem v. State, 52 Ind. 420, in which Downey, J., de- 
livering the opinion of the court, says: ‘‘It does not 
follow because one of the indictments was for the mur- 
der of Nancy Jane Young and the other for the murder 
of Jacob Young, that the crime is not the same, If the 
same act of the defendant resulted in the death of both 
of them, there was butone crime. When by the dis- 
charge of a firearm, or a stroke of the same instru- 
ment, an injury is inflicted upon two or more persons, 
or their death is produced ,there is but one crime com- 
mitted.’’ See Copenhaven v. State, 14 Ga. 8, and Holt 
v. State, 38 Id. 187; where it is said that ‘‘the plea of 
autrefois acquit or convict, is sufficient whenever the 
proof shows the second case to be the same transaction 
with the first.’’ The question how far the authority of 
these cases agrees with the other kindred cases de- 
pends on what is meant by the word ‘*transaction.’’ 

In State v. Elder,65 Ind. 282, the rule on the subject 
is stated as follows: ‘‘When the same facts constitute 
two or more offenses, wherein the lesser offense is not 
necessarily included in the greater,and when the facts 
necessary to convict in the second prosecution would 
not necessarily have convicted in the first, then the 
first prosecution will not be a bar to the second, 
although the offenses were both committed at the 
same time and by the same act.’’ And in State vy. 
Hattebagh, 66 Ind. 223, itsaid: ‘‘The usual test by 
which to determine whether the former conviction or 
acquittal was for the same offense as that eharged in 
the second prosecution, and, therefore, whether the 
former is a bar to the latter, is to inquire whether the 
evidence necessary to sustain the latter would have 
justified a conviction in the former case.’’ 





Said the court in People v. Majores, supra; ‘‘Testing 
the case of Clem v. The State, 52 Ind. 420, by the rule 
laid down in the later cases referred to, it would be 
difficult to sustain the authority of the former. Clem 
being indicted and prosecuted for the murder of 
Nancy Young, could not, on such indictment and 
prosecution, have been convicted of the murder of 
another person, to wit, Jacob Young, nor vice versa. 
Indeed, on an indictment for the murder of one of 
the Youngs, evidence on the part of the prosecution 
tending to prove the murder of the other would have 
been wholly inadmissible on general rules of evi- 
dence.’’ 

On the other side, more directly in point, the first 
case to which we will refer is that of the State v. Stan- 
difer, (5 Porter, Ala. 523,) in which it appears that 
two persons, John W. F. Long and Lei A. Long were 
injured, one killed and the other wounded, by the 
defendant at the same time and in the same transac- 
tion. Forthe murderthe defendant wastried and 
acquitted, and on the trial for the wounding he 
pleaded the acquittal in the murder case. The court 
held the plea bad, and stated the law as follows: 
**Cases exist in which a minor offense may be dis- 
charged by the acquittal of the individual charged, on 
an indictment for a major offence, but these are cases 
in which the jury trying the case could have lawfully 
returned a verdict for the lesser crime. Thus an ac- 
quittal for murder would be a bar to an indictment 
for manslaughter. So ofa burglary, when the same 
indictment included a charge of larceny, an acquit- 
tal would be a complete bar. But the reason in such 
cases is that the jury could, if the evidence was satis- 
factory, bave convicted the offender of the lesser 
criminal charge. Inthe present case, no question can 
possibly arise as to the law. The offenses have no 
appearance of identity; they could not be included in 
the same indictment, and the evidence which would 
produce an acquittal of the one might produce a con- 
viction of the other.’’ The next case is that of Teat 
v. The State, 58 Miss. 439, where itis held that **T. 
and S. lying in ambush together, each armed with a 
double barreled shot gun, two distinct, but almost 
simultaneous shots were fired from the ambush, by 
which G. and W. were mortally wounded, and S. fired 
a third shotin the prostrate body of G., held, that 
the murder of G. was a distinct crime from that of W. 
and that for each of the offenses T. might be separate- 
ly tried; nor could he, on an indictment for the mur- 
der of W., successfully plead former jeopardy in hav- 
inz been already tried for the murder of G. A put- 
ting in jeopardy for one act is no bar toa prosecution 
fora separate and distinct act, merely bevause they 
are so closely connected in point of time that it is im- 
possible to separate the evidence relating to them on 
the trial for one of them first had.’’ The learned judge 
further says: ‘*It is believed that no well considered 
case can be found, where a putting in jeopardy for one 
act was held to bar a prosecution for another separate 
and distinct one, merely because they were so closely 
connected in point of time that it was impossible to 
separate the evidence relating tothem,”’ In Vaughan 
vy. The Commonwealth, 2 Va. Cases, 273, it was held 
that ‘‘ifa person be indicted fur shooting S. W., and 
acquitted thereof, and then indicted for shooting J. 
W.., her plea of autrefois acquit will not be supported 
although the same act of shooting is charged in each 
indictment.’’ 

Bishop, in his work on Criminal Law (vol.1 sec. 
2051), speaking of the identity of offenses, says: 
‘*They are not the same—first, when the two in- 
dictments are so diverse as to preclude the same evi- 
dence from sustaining both; or, secondly, when the 
evidence offered on the first indictment, and that in- 
tended to be offered on the second, relate to different 
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transactions, whatever be the words of the respective 
allegations; or, thirdly, when each indictment sets 
out an offense differing in all its elements from thatin 
the other, though both relate to one transaction,’’ 
etc. In the case of Freeland v. The People, 16 IIl. 
380, it was held ‘‘that it is no bar to a prosecution for 
a riot that one of the accused had been tried and con- 
victed and fined for an assault and battery arising out 
of the same transaction or offense, or occurring at the 
same time. A riot may embrace an assault and bat- 
tery, yet a conviction of the latter can not be pleaded 
in bar; of a prosecution for the former.’’ See, also, 
Severin v. The People, 37 Ill. 414. In the case of Com- 
monwealth v. Roby, 12 Pick. 496, the court says that 
‘¢g conviction upon an indictment for an assault with 
intent to commit murder can not be pleaded in bar to 
an indictment for murder.’’ And further: ‘‘Unless 
the first of the two indictments was such as the pris- 
oner might have been convicted upon, by proof of the 
facts contained in fhe second, an acquittal or convic- 
tion on the first can be no bar to the second.’’ In 
Burns and Cary v. The People, 1 Parker’s Cr. L. N. 
Y. 182, the Supreme Court of New York holds that 
*‘to constitute a bar, the offense charged in both in- 
dictments must be identically the same, in law as weli 
asin fact.’’ To the same effect is the case of The 
People v. Saunders, 4 Id. 196, as is also the case of 
Regina v. Morris, 10 Cox C. C. 480.—[EpD. CENT. 
L. J.] 





COMMON CARRIER--PASSENGERS -TICKET 
NOT ASSIGNABLE. 





WALKER v. WABASH, ETC. R. CO. 





St. Louis Court of Appeals, April 1, 1884. 


1. Where a person purchases of a railway company 
a passage ticket from one point to another point, and 
enters upon the performance of the journey, the com- 
pany is obliged to carry him only in the event that he 
continues upon its vehicle until the transit is ended; a 
fortiori he can not compel the carrier to allow him to 
leave its train whenever he may choose, and to intro- 
duce a third person who is to perform the rest of the 
journey in his place. 


2. Where a railroad conductor gives to a passenger 
who has purchased a limited passage ticket from A to 
C., a check, upon which were the words *‘continuous 
passage,’’ as well as punches and marks, made in 
accordance with rules which are supposed to be under- 
stood by the servants of the company alone, and for 
their instruction, and at B he sells such check to a 
broker, who sold it to the plaintiff, the plaintiff 
thereby acquired no right to use such check for the 
balance of the journey in the place of him who origi- 
nally received it. 


Appeal from the St. Louis Circuit Court. 

THOMPSON, J., delivered the opinion of the 
court. 

The plaintiff desiring to go from St. Louis to 
Chicago, thought he would save a little money by 
buying a ticket of a broker. So, he went to the 
office of Mr. Manget, on whe corner of Fifth and 
Chestnut streets, and purchased a train check, 
which the punches in it presented the following 
appearance: 





(Here follows the check which has marks punch- 
ed out indicating to the conductors that it was good 
for a continuous passage only from Council Bluffs 
to Chicago via St. Louis, if used before July 19th, 
1883, midnight. The rest of the facts appear in 
the opinion.) 

This train check, it will be perceived, does not 
purport to bea regular passage ticket. The name 
of the place from, and the place to which the hold- 
er is to be carried is not stated, on the reverse side 
itis countersigned inink by the conductor by 
whom it is issued to the passenger; and the par- 
ticular check was in fact issued by une of the de- 
fendant’s conductors, toa passenger other than 
the plaintiff, who had taken passage on one of 
the defendant’s trains the day previous at Council 
Bluffs, upon a limited ticket for Chicago by way 
of St. Louis. It seems that this passenger had 
traveled as far as St. Louis, when he had left the 
train, and sold this train check to the broker from 
whom the plaintiff bought it. 

With this, he went with his baggage to the Un- 
ion Depot, and there presented it to the porter of 
the defendant’s evening train, who allowed him to 
get aboard. It also passed the inspection of the 
bridge conductor; but when the train had got be- 
yond the bridge, the regular train conductor came 
around, examined it, told the plaintiff that it was 
not good, and that he would have to pay fare or 
get off at the next station. The plaintiff declined 
to do either, and the conductor and porter put 
him off without unnecessary violence, at a station 
called Edwardsville. eighteen miles from St. 
Louis. He stayed all night at Edwardsville, came 
back to St. Louis the next morning, and after- 
wards bought a ticket, and again started for 
Chicago according to his original plan. This 
statement indicates substantially, the amount 
of damage which he suffered. For this damage 
he brought the present action, and a jury gave 
him five hundred dollars. 

At the trial, the defendant put in evidence a 
book of instructions issued by the defendant to 
conductors and agents, which starts out by saying 
that ‘‘in order to prevent the scalping of limited 
and unlimited first-class tickets, reading between 
prominent points on this company’s lines, it is 
deemed advisable to take up such tickets on first 
presentation and issue a continuous passage train 
check in exchange, and for the proper issuance of 
continuous passage train checks, the following 
rules are given.’’ Then follow a series of minute 
directions in regard to the issuing and punching 
train checks; the cautions which are to be given 
to the passengers to whom such checks are given; 
what reports conductors are to make touching the 
same; what they are to do in the case of a mis- 
understanding with the passenger, and the like. 
The numbers by which the leading stations on 
the defendant’s lines of roads are designated on 
these train checks, are also given, from which it 
appears that Council Bluffs is designated by the 
number 885; St. Louis by the number 601 and 
Chicago by the number 501. When these train 
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checks are issued in exchange for a limited pas- 
sage ticket, which the conductor takes up, he is 
required to punch the word “‘limited”’ in the mar- 
gin of the check. With these instructions in view, 
recurring to the train check which this plaintiff 
had bought, it is seen that the number 8835, in the 
column marked ‘‘from”’ in the tint,.was not punched 
according to the instructions, this should have 
been done by the defendant’s conductor when he 
issued the check to the passenger. It also appears 
that the word “limited*’ was not punched, as the 
rules required. It further appears that, in the 
column marked ‘to’ in the tint, the figure 501 
was punched. Then, at the bottom of the check, 
there were punched the word “July”’ the figure 1, 
in the left hand column of figures, and the figure 
9 in the right hand column of figures. The punch 
marks indicated, according to the instructions put 
in evidence, and also in accordance with what ap- 
pears on the face of the check, that the check 
would not be good unless used before midnight of 
the 19ih of July, 1883. In this regard also, the 
defendant’s conductor had not punched the ticket 
according to the instructions, which prescribe 
that “Checks must be limited to one day from 
date of issue. For instance; a check issued on 
January Ist must be punched to expire on Janu- 
ary 2d.’ This check was issued by the defen- 
dant’s conductor, to a passenger, as already stat- 
ed, on the 17th of July, and was punched to ex- 
pire on the 19th. The train on which this passen- 
ger was, arrived in St. Louis on the morning of the 
18th, it would seem on the usual time. The de- 
fendant’s next regular train for Chicago left St. 
Louis half an hour later, namely, at 8 o’clock in 
the morning, so that it appears that the train on 
which this plaintiff took passage for Chicago was 
not a continuous train in respect of the train on 
which the previous holder of the ticket had ar- 
rived in St. Louis. Pzeragraph 108, of the de- 
fendant’s instructions to agents and conductors 
already referred to, is as follows: ‘‘these checks, 
when issued in accordance with the foregoing in- 
structions, will be treated as valid passage tickets, 
and they will be subject to the same rules con- 
cerning ‘trip cancellations’ that are now in force 
for regular tickets; such cancellations, however, 
must be made in that portion of the check desig- 
nated by stars (* * *) and, of course, these can- 
cellations will be regarded as additional to those 
above mentioned.”’ There is no evidence that 
these instructions are communicated to the public 
or to the ticket brokers, or to any persons except 
the defendant’s conductors and agents, for whose 
guidance they are intended. We mention this fact 
because it seems important to take into considera- 
tion in determining whether the public are entitled 
to buy these checks of any one who may happen 
to hold them, just as they are entitled to buy an 
unused passage ticket, and te compel the railway 
company issuing the same to a performance of the 
contract thereby expressed. 

It is quite clear that a train check, such as the 
one which this plaintiff bought, punched as it was 





punched, affords an unscrupulous broker the 
means of practicing a fraud upon a traveller. A 
broker, with a copy of these instructions to con- 
ductors and agents in his hand, could explain to 
the traveller that the word “limited”? had not 
been punched out, therefore, that it had not been 
given in exchange for a limited passage ticket. 
He might further explain to him that the figures 
‘885°’ had not been punched out, and therefore, 
that it did not appear from the check that it had 
been given to a passenger who had started from 
Council Bluffs, and, hence, that it did not appear 
that it had been given for a passage, a part of 
which had been performed. He might also draw 
inferences in favor of the goodness of the check 
from the fact that, in addition to the date of the 
transaction, it had another whole day torun. But 
whilst is so, it does not appear upon what princi- 
ple a traveller can have a right to regard such a 
check as a promise on the part of the company to 
transport any person until the date named, from 
St. Louis to Chicago, neither of which places are 
named upon its face. Moreover, the check pur- 
ports on its face to be good only for a continuous 
passage, and it does not appear upon what ground 
a member of the public could infer from this, that 
one man has a right to travel on it over one por- 
tion of the route for which it is given, and another 
man a right to travel on it over the remaining 
portion. It is quite clear, therefore, that the 
holder of this check was not entitled to regard it 
as an ordinary passage ticket. 

The defendants prayed at the clese of the plaint- 
iff’s testimony, and again at the close of the 
whole case, an instruction in the nature ofa de- 
murrer to the evidence, which the court refused 
to give. The court refused all the instructions 
prayed by the defendant, and, in lieu thereof 
gave the following instruction of its own motion. 
The jury are instructed that the ticket read in 
evidence was valid for one continuous passage on 
regular passenger trains ef defendant (if present- 
ed before 12 o’clock midnight of July 19, 1883,) 
to Chicago from the point where such ticket was 
delivered to a passenger on some of defendant’s 
trains; and if the jury find from the-evidence that 
said ticket was so issued by defendant at some 
point westward of St. Louis, to a passenger on 
some train of defendant then bound to St. Louis, 
and that, after the arrival of said train at St. 
Louis, the train which plaintiff took for Chieago 
was the next regular passenger train of defendant 
leaving St. Louis for Chicago, and that plaintiff 
was ejected at Edwardsville Junction from said 
train after having duly exhibited said ticket to 
the conductor of said train before midnight of 
July 19th, 1883, then the jury should return a ver- 
dict for plaintiff.’’ 

We take the view that the court erred in refus- 
ing the defendant’s instructions in the nature of a 
demurrer to the evidence, and also in giving the 
above instruction of its own motion. Recurring 
to tne plaintiff’s petition, it will be perceived that 
the plaintiff avers that, on the 18th of July, the 
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defendant for a reward, undertook to carry the 
piaintiff as a passenger from St. Louis, Missouri, 
to Chicago, Illinois. Now he proves no such un- 
dertaking. He merely proves that he purchased, 
not of the defendant, but of a ticket broker, a 
cabalistic printed card, called a train check, which 
had some marks of a conductor’s punches upon it, 
and which did not purport to be an agreement to 
carry any one from St. Louis to Chicago. This 
did not at all make out the averment just recited 
from the petition; and the defendant, therefore, 
should have had the peremptory instruction which 
it prayed at the close of the plaintiff's case 
Then, when the defendant’s case was opened, the 
meaning of this printed card was developed, and 
it appeared beyond question, that it was in the na- 
ture ofa private token, intended by the aid of a 
private book of rules and explanations to pass the 
holder from one of the defendant’s conductors to 
another, over a long line of travel; that it had not 
been sold by the defendant to this plaintiff, nor to 
any one else; but that a limited passage ticket 
had been sold by the defendant to another person 
by which the defendant had obligated itself to 
carry the holder of such ticket from Council Bluffs 
to Chicago, by way of St. Louis; that such holder 
had entered upon the performance of such jour- 
ney; that thereupon, the defendant’s conductor 
had taken vp his passage ticket, and had given 
him this card in exchange for the same neglecting 
to punch it, according to the instructions; that by 
this card or train check, the defendant recognized 
its obligation to carry such passenger to Chicago 
on that continuous passage. But, clearly, it did 
not thereby agree to carry such passenger to St. 
Louis, and then to carry some one else to Chicago. 
The agreement to carry the holder on a continu- 
ous passage expresses what we understand to be 
the obligation which the company stood under by 
law, at the time when the conductor issued this 
train check; for, in the absence of an agreement, 
of a statute or of public usage to the contrary, it 
is the setiled law that when a person purchases 
of a railway company a passage ticket from one 
point to another point, and enters upon the per- 
formance of the journey, the company is obliged 
to carry him, only in the event that he continues 
upon its vehicle until the transit is ended. Mc- 
Clure v. Railroad Co., 34 Md. 532; Dietrich v. 
Penn. R. Co.,71 Pa. St. 432; Churchill v. Chic- 
ago & C. R. Co. 67 Ill. 391; Hatten v. Railroad 
Co., 13 Am. & Eng. Ry. Cas, 53, The transit is 
an entire thing, the passenger can not oblige the 
carrier, nor can the carrier oblige the passenger, 
tosplit it up into parts, and to perform it piece 
meal; and the reason is that it costs the company 
more, and that its risk is greater when the transit 
is broken up into parts than when it is performed 
continuously because in the latter case there is at 
each section of the transit, the loading and un- 
loading of baggage. 

It is very clear then, if the passenger can not 
compel the carrier to perform his contract in sec- 
tions in respect of himself, after he has entered 





upon the transit, for stronger reasons, he can not 
compel the carrier to allow him to leave its train 
wherever he may choose, and to introduce a third 
person who is to perform the journey in his place. 
Moreover, if the contract does not allow, the pas- 
senger the privilege of stopping off at a particular 
place, it is still more difficult to understand any 
principle. upon which he is entitled to stop off at 
such plage, and then, instead of resuming the 
journey himself on a subsequent train, to intro- 
duce some one else in his stead, and compel the 
carrier to complete the contract by carrying such 
other person on a subsequent train. No decision 
has been cited to us, which countenances such a 
construction of the obligation which a railway 
carrier assumes when it sells a limited railway 
passage ticket, and we do not know of any such 
decision. [tis very clear, then, that the defend- 
ant was entitled to the peremptory instruction 
prayed for at the close of the whole case. 

Then, as to the instruction which the court gave 
of its own motion, it is self contradictory. It tells 
the jury that the check was valid for one contin- 
uous passage, and yet, it tells them that two men 
can ride on it, one succeeding the other at a point 
on the line of continuous passage. In other words 
it makes the words ‘‘continuous passage,’’ on the 
face of the check refer to a continuous passage, 
of the defendant’s trains, or of the check, and not 
to a continuous passage of the passenger to whom 
itis issued. This, we take it, is not the meaning 
of the words. If this were the meaning, as many 
men could station themselves along the defend - 
ant’s line, as there are stopping places between 
the point where such check is issued to the passen- 
ger, and the point for which the ticket has been 
purchased. The first holder of the check can get 
off at the first stopping place with his baggage, 
and hand the check to the man there in waiting, 
who may repeat the operation; and so on, from 
man to man, until the whole transit is completed ; 
in the course of which, fifty different passengers 
may be carried over fifty segments of the route, 
and the defendant’s baggage men may have been 
obliged to handle baggage a hundred times. The 
continuous passage referred to in the check is the 
continuous passage of the person to whom it was 
first issued, and of no other prson; and this per- 
son can not without the consent of the carrier, 
introduce another person in his stead. The giving 
of this instruction then, was error. The judg- 
ment must be reversed. As the undisputed facts 
of the case show that the plaintiff has no right of 
action, we shall not remand the cause, but judg- 
ment will be rendered here for the defendant. It 
is soordered. Allthe Judges concur. 


NotTe.—That a ticket from one station to another, 
even though the word ‘‘continuous’’ is nowhere ex- 
pressed, permits a continuous passage only, is laid 
down in Dietrich v. Pa. R. Co., 71 Pa. St. 582; McClure 
v. Philadelphia, etc. R. Co., 84 Md. 582; Chicago, ete. 
R. Co. v. Bartram, 11 Ohio, 463; State v. Overton, 24 
N. J. L. 485. In McClure v. Philadelphia, etc. R. Co. 
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34 Md. 532, the facts somew liat resembled those in the 
principal case, except that there was no attempted 
sale of the ticket, and the check expressly provided 
that it should be good ‘‘for this train only,’’ and the 
plaintiff left the train at an intermediate station, and 
having inquired at the ticket window of the station 
whether the check allowed him to stop over, was 
assured by some one there that he was so entitled, the 
court held that in the absence of any evidence that 
the person was authorized to make such reply, the 
plaintiff had no right to board the next train, upon 
the strength of the check. ‘‘The contract of the par- 
ties’’ said the court ‘‘is that upon the payment of the 
fare, the company undertakes to carry the passenger 
to the point named, and he is furnished with a ticket 
as evidence that he had paid the required fare and is 
entitled to be carried to the place named. When the 
passenger has once elected the train on which he is to 
be transported and entered upon his journey, he has 
no right unless the contract has been modified by com- 
petent authority, to leave the train at a way station 
and there take another train on which to complete his 
journey, but is bound by the contract to proceed di- 
rectly to the place to which the contract entitled him 
to be taken. Havingonce made his election of the 
train and entered upon the journey, he cannot leave 
the train * * * andenter another.’’ In Chicago 
ete. R. Co. vs. Bartram, 11 Ohio, 463, it is said that 
the contrary doctrine would necessarily impose upon 
the carrier additional duties, the removal of the pas- 
senger from one train to another and the consequent 
additional attention on the part of the company, also 
an increased risk of accidents anda hindrance and de- 
lay, not contemplated by a reasonable interpretation 
of their undertaking.’’ See Thompson on Carriers 
of Passengers 69-70, note 1, for additional cases. See 
also Hatten v. Railroad, S. C. Ohio, November 6, 
1883, 4 Ohio L. J. 407, 17 Rep. 255; Churchill v. Chi- 
cago, etc. R. Co., 67 Ill. 391. 

There was also a question in tne principal case upon 
the measure of damages which the court did not de- 
cide by reason of the fact that the other question dis- 
posed of the case. “That there is no case for vindictive 
damages, if the conductor acted in good faith, with 
no malice towards plaintiff, and used only such force 
as was necessary to eject him, although mistaken in 
his duty, and plaintiff’s right is pretty well conced- 
ed by the authorities. See Tink v. The Albany, 
ete. R. Co., Lans, 147; Murdock v. Baltimore, etc. 
R. 133 Mass. 15; Logan v. Hannibal, ete. R. Co. 77 
Mo. 663. But the contentionin the principal case was 
based entirely upon the question as to what are com- 
pensatory damages. It was contended by the com- 
pany thatit was the duty of the passenger to have 
paid the fare, although illegally demanded, and to 
have sued therefor, as well as for the indignity infiict- 
ed in paying the same, and not to have allowed him- 
self to be ejected by the conductor, relying upon Chi- 
cago, etc. R. Co. v. Griffin, 68 Ill. 499. Whatever 
be the correct solution of the question, there have 
been cases where large verdicts have been recovered 
and allowed to stand. Thus, where a conductor 
charged a passenger with trying to ride beyond the 
distance for which he had paid, and treated him in- 
solently in the presence of other passengers, seized 
and put him off the trainin arude and angry man- 
ner at a place where there was no station or house, it 
being cold and dark and late at night, a verdict for 
$700 was sustained. Indianapolis, etc. R. Co. vy. Mil- 
ligan, 50 Ind., 392. See also Toledo, ete. R. Co. v. 
McDonough, 53 Ind., 289; Du Laurans v. St. Paul, 
etc. R. Co. 15 Minn., 49; Graham v. Pacific R. Co. 66 
Mo., 536. See for cases where verdicts for $1,500, 
$3,000, $5,000, $500, $5,000 and £50 were held to be 
excessive as indicating passion and prejudice on the 





part of the jury; Chicago, etc. R. Co. v. Griffin, 68 
Iil., 499; Pullman, ete. Co. v. Reed, 75 Ill., 125; 
Quigley v. Central Pacific R. Co., 11 Nev. 350; Mis- 
souri, etc., R. Co. v. Weaver, 16 Kan., 456; Huntsman 
v. Great Western R. Co., 20 Upper Canada, Q. B. 24. 
See also Railroad Co. v. Vanatta, 21 Ill , 188; Chicago, 
ete. Co. v. Roberts, 40 Ill., 503; Samey. Flagg, 43 
Ill., 8364; Same v. Peacock, 48 IIl., 253; Illinois, ete. 
R. Co. v. Johnson, 67 Ill., 312; Same v. Cunningham, 
67 Ill. 316. The rule if any there be, may be deduced 
from these cases.—[ED. CENT. L. J.] 
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1. ACTION—PROMISSORY NOTES— WHEN DUE. 

A mere stipulation in a mortgage given to secure 
several notes, that it should become absolute as 
to all of them, if any one of them was not paid at 
its maturity, merely relates to the mortgage, and 
in no wise authorizes the holder to bring suits 
upon all, upon default asto one. The notes must 
be enforced according to their terms. McLelland 
v. Bishop, S.-C. Ohio, April 15, 1884; 11 W. L. 
Bull. Supp. 146. 


2. ADMIRALTY — PUBLIC VESSEL NOT LIARLE TO 

SEIZURE. 

A vessel employed in enforcing the laws of the State 
in the harbor of a city, is not subject to libel in ad- 
miralty for damages caured by the negligence of 
those in charge of her. The enforcement of pub- 
lic laws can not be obstructed for private advan- 
tage. Brickley v. Boston, U.S. C.C., D. Mass. 
April 29, 1884. 


8. ALTERATION — EXECUTION BY ONE AS JOINT 

MAKER. 

The signing of a promissory note by one as joint 
maker, after its execution by the original maker, 
without his knowledge or consent, is a material 
alteration which will defeat the instrument. Sul- 
livanv. Rudisill, 8. C. Iowa, April 8, 1884; 18 N. 
W. Rep. 856. 


4. ATTORNEY — RIGHT TO COMPENSATION FROM 

CORPORATION. 

A corporation is not bound to pay an attorney for his 
services, if he was retained by one of its officers 
personally, although it had the benefit of them. 
Re Rotherham, etc. Co., Eng. Ct. App., 50 L. T. 
N. S. 219. 


5. CHATTEL MORTGAGE—NOTICE OF NO IMPORTANCE 

IF NOT RECORDED. 

Mere knowledge of the existence of a chattel mort- 
gage upon property levied, if not properly re- 
corded, can not prevent an execution creditor from 
seizing the same. Houk v. Condon, S. C. Ohio, 
March 8, 1884; 11 W. L. Bull. Supp. 155, 











398 THE CENTRAL LAW JOURNAL. 








6. CONSTITUTIONAL LAW—GRANT OF SPECIAL PRIv- 

ILEGES. 

A legislative enactment granting to a ferry company 
the exclusive privilege of acquiring title to and 
using for ferry purposes certain designated prop- 
erty which it condemns to that use, is a granting 
to a corporation of an exclusive privilege within 
the prohibition of the Constitution of the State, 
and is, therefore, unconstitutional and void. In 
re Union Ferry Company, S.C. N. Y., April, 1884; 
25 N. Y. Reg. 885. 


7. CONSTITUTIONAL LAW—REGULATION OF INTER- 
STATE COMMERCE—SHIPMENT FROM ONE STALE 
TO ANOTHER. 

A contract of a shipment of wheat from West Un- 
ion, Iowa, to Milwaukee, Wisconsin, providing 
that the responsibility of the company receiving 
the grain should cease with the delivery thereof at 
Postville, Iowa, to a connecting line, is a contract 
to be wholly performed in Iowa, and not open to 
the objection that it relates to commerce between 
states, and therefore not within the scope of State 
legislation. Heisermann v. Baltimore, etc. R. 
Co., 8. C. Lowa, April 10 1884; 18 N. W. Rep. 
903. 


8 CONTRACT—VOID FOR YAGUENESS. 

Where a party enters into a parol contract by which 
he is to furnish a third person an education, and 
to start him in business, but the contract is so 
vague that the contemplated cost of the education 
and start in business cannot be determined, a 
court cannot enforce it. Bumpus v. Bumpus, S. 
C. Michigan, April 16, 1884, 19 N. W. Rep. 29. 


9. CONTRACT—WANT OF CONSIDERATION. 

It is nota good defense to the payment of a note 
that it was given without consideration under an 
agreement that it was not tobe collected unless 
judgment was recovered agains{ the maker ona 
claim which he considered unjust, and on which 
suit was subsequently brought anda verdict ren- 
dered in his favor. Hills Appeal, S.C. Pa. 14 
Pitts. L. J. 375. F 


10. DAMAGES—BREACH OF CONTRACT TO FENCE. 
Land taken by a railroad company on agreement to 
keep up the fences, on failure to perform this con- 
tract the measure of damages is the cost of fenc- 
ing. Erie R. Co.v. Johnson, S.C. Pa. 14 Pitts. 
L. J. 379. 


11. DEED—UNDUE INFLUENCE—PRESUMPTION. 
Where a feeble old man, 90 years old, deedea prop- 
erty to his son-in-law, the defendant, without 
reading the instrument or knowing its contents, 
and four months later, deeded the same prop- 
erty to his grandson and heir, the plainfiff, it hav- 
ing been proved that a short time beforethe exe- 
cution of the first deed he had deeded the property 
to the defendant for the plaintiff’s benefit, keep- 
ing the instrument in his own possession, Held, 
that the burden was upon the defendant to prove 
the fairness of the transaction, and the capacity of 
his grantor, and that the trial court was justified 
in finding that the grantor was induced by the de- 
fendant to believe that the deed to him was execu- 
tory, and not absolute, and for the benefit of the 
plaintiff. Smith v. Smith, 8.C. Wis. April 8, 
1884, 19 N. W. Rep. 47. 


12. EsTaTES—RIGHT OF LIFE-TENANT IN MINES. 
Life-teuants can operate already opened mines even 
to exhaustion; and the power ina will to open 
mines or Jease for that purpose is the equivalent 
= ee Eley’s Appeal, 8. C. Pa. 14 Pitts. 





13. ESTOPPEL—RES JUDICATA. 

A judgment for the defendant in a suit on demur- 
er for want of a material averment is no bar to 
another action upon the same claim but supplying 
the necessary averment. More v. Dunn, S. C. 
Ohio, April 22, 1884. 


14. EVIDENCE—PROOF OF ADULTERY—TESTIMONY 

OF PROSTITUTES. 

In asuit for divorce, evidence of the defendant’s 
adultery, committed in a brothel, given by wit- 
nesses who are keepers of, or employed in such 
resort, is competent to prove it. Paul v. Paul, 
N.J. Ch. Ct. 11 W. L. Buil. Supp. 145. 


15. EVIDENCE—RES GESTAE—WORDS OF INJURED 

PERSON AFTER ACCIDENT. 

What a driver says and how he acts immediately 
after an accident i. e. a collision between vehicles, 
may be shown as a part of the res gestae, in a suit 
for damages. Joslin v. Grand ete Co., 8. C. 
Mich. April 16 1884; 19 N. W. Rep. 17. 


16. ExEMPTIONS— MORTGAGE— ATTACHMENT BY 

CREDITOR. 

A mortgagor of exempt personal property may 
maintain an action for damages when the proper- 
ty has been wrongfully seized and sold upon exe- 
cution. Evans v. St. Paul etc., 8. C. Iowa, April 
9, 1884; 18 N. W. Rep. &81. 


17. FRAUD UPON CREDITORS—MORAL CON SIDERA- 
TION. 

' A deed of land executed by a debtor without any 
valuable consideration to those who had no legal 
or equitable right therein but who had the strong- 
est moral right to possess the same can not be set 
aside by the grantor’s creditors. Cottrell v. Smith, 
S. C. Iowa, April 9, 1834; 18 N. W. Rep. 865. 

18. GUARANTY—DEALINGS BETWEEN PRINCIPAL 

AND CREDITOR. 

Where at the time of the death of one who had given 
a continuing guaranty to a bank to protect them 
from over drafts by a customer, acertain sum 
had been overdrawn and the bank subsequently 
received from the customer deposits more than 
sufficient to balance the overdraft but which they 
devoted to a new account entirely, so that the 
overdraft on the old account remained, Held, 
that the bank was not bound tosee that overdraft 
wiped out, but still had a valid claim for its entire 
amount against the estate. Re. Sherry; London 
etc. Vo.v. Terry, Eng., Ct. App, Jan. 24, 1884; 
50 L. T. N.S. 227. 


19. GARNISHMENT—DUE NOTICE. 

Where arailroad company is served at5 a. M. with 
a garnishee summons, and two hours and ahalf 
later the property of the defendant is delivered 
at a place a hundred miles away to parties entitled 
to receive it, the service is not made in time to 
give the party served an opportunity to preven 
the delivery of the property by the exercise of 
reasonably diligence, and the company is not lia- 
ble as garnishee. Bates v. C. M. & St. P. R. Co., 
8. C. Wis. April 8, 1884; 19 N. W. Rep. 72. 


20. INDICTMENT—DUPLICITY. 

An indictment charging a conspiracy to commit a 
crime, and afterwards independent!y charging the 
commission of that crime, isdemurrable for du- 
plicity. State v. Kennedy, 8. C. Iowa, April 9, 
1884; 18 N. W. Rep. 885. 
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21. INSURANCE— FIRE—FRaUD UpPoN INSURER— 

FORFEITURE OF CLAIMS. 

An attempt by as insured, by means of application 
under oath, to recover the full amount of the loss 
is a fraud upon the company within the meaning 
of a clause in the policy providing that ‘‘all frauds, 
or attempt at fraud, by false swearing or other- 
wise, shall cause a forfeiture of all claims,’’ al- 
though the policy specifically stated that a mort- 
gagee was to be paid a portion of the loss. Lewis 
v. Council Bluffs Ins. Co., 8. C. Iowa, April 9, 
1884, 18 N. W. Rep. 888. 


22. INSURANCE—FIRE—WAIVER OF CONDITION. 

The indorsement on a policy by the company, of 
*‘loss if any, payable to A, according to his in- 
terest’? he being mortgagee is a waiver of the con- 
dition that the policy should be void, if it failed 
to state in writing the interests ef others in the 
property. Lewis v. Council Bluffs Ins. Co. 8. C. 
Iowa, April 9, 1884, 18 N. W. Rep. 888. 


28. INSURANCE—FIRE—WAIVER OF STATEMENT. 

Where the secretary of an insurance company fills 
out an application for insurance the company is 
presumed to waive any statements of fact that are 
not inserted in the application, and are not called 
for until after losses occur. Tiefenthal v. Citizens, 
etc. Ins. Co., 8S. C. Michigan, April 16, 1884, 19 N. 
W. Rep. 9. 


24. JUDGMENT LIENS—NUNC PRO TUNC ORDERS— 

EFFxkctT. 

A purchaser of real estate takes it charged with the 
lien of only such judgments as are actually exist- 
ing at the time of the purchase, and it is not com- 
petent for a court to bind by alien the land of a 
third person by the rendition of a nunc pro tunc 
judgment against his grantor. Millerv. Woolf, 
8. C. Iowa, April 10, 1884, 18 N. W. Rep. 889. 


25. JURISDICTION—AUTHORITY OF ADMINISTRATOR 

TO SUE—LETTERS OF ADMINISTRATION. 

Letters of administration which state that the in- 
testate had, at the time of death, personal prop- 
erty in the state, are sufficient evidence of the au- 
thority of the administrator’ to sue in that state, 
in the absence of proof that there was no such 
property. New England Ins. Vo.v. Woodworth, 
U.8.S.C., March 31, 1884; 4S. C. Rep. 364. 


26. LIEN—ABANDONMENT. 

An unauthorized private sale and delivery of prop- 
erty levied upon, by a sheriff is not an abandon- 
ment of the lien of the creditor; it continues for 
his benefit. Houkv. Condon, S. C. Ohio, March 
18, 1884; 11 W. L. Bull, Supp. 155. 


27. LIMITATIONS—ACTION ON UNSATISFIED JUDG- 

MENT. 

Suit being brought upon a judgment after a return 
of nulla bona upon the execution writ, the stat- 
ute of limitation will be held to have commenced 
to run at the time of the return of the execution, 
and not the entry of the judgment. Taylor v. 
Bowker, U. 8.8. C. March 24, 1884; 48. C. Rep. 
397. 


28. LIMITATIONS—STATUTE BEGINS TO RUN WHEN. 
A claim for services rendered and money paid, 
under a verbal contract for the conveyance of land 
in payment therefor becomes a money demand 
only on refusal to convey, and a demand for the 
money. The statute of limitations does not begin 
to run until suchdemand. Tucker v. Grover, S. 

C. Wis. April 8, 1884; 19 N. W. Rep. 62. 





29. MUNICIPAL CORPORATION—NOTICE OF DEFECT 

HOW PROVED. 

To charge a town with constructive notice of a de- 
fective plank in a sidewalk, by reason of which an 
injury has accrued, itis necessary to show that 
the identical defect which led to the accident was 
open and visible; and no questions with respect to 
the condition of the walk in the ‘‘locality nearby” 
can be admitted. uggles v. Nevada, 8. C. 
Iowa, April 9, 1884; 18 N. W. Rep. 866. 


380. MUNICIPAL CORPORATION—TRAVELLER WHEN 

LAWFULLY USING HIGHWay. 

Where a person who, in the exercise of his business 
in passing along the highway steps with one foot 
on an adjoining lotto getadrink ata hydrant he 
is still using the highway for a legitimate purpose, 
and the city would be liable for an accident which 
through its neglect in taking proper care of the 
highway, happens to him while in that position. 
Duffy v. Dubuque, 8. C. Iowa, April 9, 1884; 18 N. 
W. Rep. 900. 


31. MALICIOUS PROSECUTION OF CIVIL ACTION. 

No action will lie for the institution of a civil action 
with malice and without probable cause, when 
there has been no arrest of tLe person or seizure 
of the property of the defendant, and no special 
injury sustained. Wetmore v. Mellinger, 8. C. 
Iowa, April 9, 1884; 18 N. W. Rep. 870. 


32. MALICIOUS PROSECUTION—PROBABLE CAUSE— 

CONVICTION BEFORE JUSTICE. 

In a suit for malicious prosecution the record of a 
conviction before a justice does not conclusively 
establish probable cause; it is prima facie evidence 
thereof, but may be contradicted by proof. Ol- 
sonv. Oneal, 8. C. Iowa, April ¥, 1883; 18 N. 
W. Rep. 863. 


33. NEGOTIABLE PAPER—STIPULATION TO PAY AT- 
TORNEY’S FEES. 
The doctrine that stipulations to pay attorney’s 
fees destroy the negotiability of promissory notes 
is adopted in Wisconsin. First Nat. Bank v. 
Larser, 8. C. Wis. April 8, 1884; 19 N. W. Rep. 
67. 


34. NOTICE—KNOWLEDGE OF ATTORNEY, 
Knowledge possessed by an attorney can not be im- 
puted to his client when it is not obtained in doing 
business for that client. Warnerv. Sibley, 8. C. 

Mich. April16, 1884; 19 N. W. Rep. 40. 


35. PaTENTS—ACTION AT LAW—SUIT IN EQUITY. 
The owner of a patent is concluded by an action at 
law for damages for an infringement; he cannot 
then sue for the same infringment in equity. 
Child v. Boston etc. Works, U.S. C. C. D. Mass. 
Jan. 25, 1884; 17 Rep. 548. 








QUERIES AND ANSWERS. 





QUERIES. 


50. A executed a mortgage on lands owned by him 
to secure a debt owing by him. B his wife, joined in 
the mortgage, but only relinquishing her right of 
dower. Afterwards the land was sold for taxes, and 
B with herown means and without the connivance 
or consent of her husband, obtains from the purchaser 
at the tax sale the certificate of purchase and in due 
course of law took a deed in her own name. On a bill 
filed to foreclose the mortgage B sets up this tax 
title. Was she by joining ingthe mortgage or for any 
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other reason estopped from setting up such after ac- 
quired title? 
Fairfield, Lil. 
AN OLD SUBSCRIBER. 





51. In 1862, payment not having been kept up ona 
mortgage the mortgagee brought ejectment against 
the mortgagor’s tenants and obtained and still has 
possession of the mortgaged premises. The mort- 
gagee has received the rentsand they were sufficient 
to have paid the debt in 1870. There has been no ac- 
tion or proceedings in the matter since 1862. Query. 
Is the mortgagor, by not sooner calling the mortgagee 
to an account barred by laches from now calling the 
mortgagee to an account and redeeming the premises? 
Please cite authorities. 


Chicago. SUBSCRIBER. 








RECENT LEGAL LITERATURE. 


PARTIES TO ACTIONS.—The Law respecting Parties 
to Actions, legal and equitable. By Horace Hawes, 
Couuselor-at-law San Francisco, 1884. Sumner 
Whitney & Co. 


This is a very good instalment of the ‘‘pony”’ series 
and so far as we can judge states the entire law upon 
actions in a concise, and weli digested form. 





Boone’s Law OF REAL PROPERTY.—A manual of the 
Law of Real Property including also general rules 
of Law relating to the purchase and sale of Real 
Property or Law of Vendor and Purchaser as de- 
termined by the leading courts of England and the 
United States. By Charles F. Boone, L. L. B. au- 
thor of the Law of Corporations etc., San Fransisco, 
1833; Sumner Whitney & Co. 

In the preparation of this work the auther has pur- 
sued the same general plan as that pursued in his 
work on the ‘‘Law of Corporations’’ i. e. to offer the 
profession the law as it exists to day divested of all 
obsolete doctrines in a form readily accessible and 
free from fruitless disquisition. While we do not ob- 
ject to the elimination of the ‘‘fruitiess disquisition,’’ 
we must confess our inability to understand how the 
law of Real Property, the most comprehensive tech- 
nical, and difficult branch of the law can with entire 
justice be presented within such a narrow compass. 
We have not the time, if we had the inclination to ex- 
amine this ‘‘pony’’ volume, for the purposes of sat- 
isfying our curiosity; but the claim of the author 
seems to be substantiated by a cursory inspection of 
the work. If such is the fact, then he deserves the 
gratitude of the profession, and it will pay everyone 
to purchase the volume and satisfy himself. 





LyRICs OF THE Law.-~A recital of songs and verses 
pertinent to the profession, selected from various 
sources. By J. Greenbag Croke. 

**Come you of the law who can talk if you please, 
Till the man in the moon will allow its a cheese; 
And leave the old lady who never tells lies 

To sleep with her handkerchief over her eyes.’’ 

San Francisco, 1884, Sumner Whitney & Co. 

This is one of the volumes of the series of ‘*Legal 
Recreations’’ which the publishers impliedly promise 
to inflict upon the profession. We think that the pro- 
fession now-adays think that they have all the recrea- 
tion they desire, and are craving for work. But, joking 
aside, there is in this volume a nice collection of poems 
upon the law and profession that will delight the heart 


of the sourest old legal fossil who may readit. We 
are assured that some of them are from the pen of 
lights so familiar as Blackstone, J. W. Smith. Judges 
Story and Parker and others. The preface of the 
author is somewhat quaint. It looks as if it were the 
contract of the author with the publisher. The au- 
thor is ‘‘assured of success,’’ so that the profession 
should not disappoint him when he has given so much 
attention to its delectation, and he promises to oblige 
us to review a second volume before the sun sets many 
more times. We have been so pleased with some 
poems that we have read herein, that we feel like 
dropping everything else and devouring it, but—upon 
second thought, we will let our readers write about 
them, after they have ali read them. 








NOTES. 





——The Supreme Court of Wisconsin recently cited 
**Exodus, xxi. 18, 19,’’ to support its conclusion. 
See Shay v. Thompson, 18 N. W. Rep. 473. We sympa- 
thize with the judges. It’s brutal to compel them to 
look into the Scriptures in legal explorations. We 
wonder whether they found themselves ina strange 
climate. This is about as bal as compelling a jury to 
remain in town on Sunday and obliging the sheriff to 
attend church. 


Our Albany cotemporary is again on the war-path. 
He retaliates upon us, in revenge for our allusions to 
its ‘‘bad grammar.’’ It makes light of its error, ac- 
counting for it as a mere *‘omission’’—* ‘an apparent 
omission.’’? Ah! yes. Our friend makes another ‘‘ap- 
parent omission.’’ He omits to state by whom this 
**apparent omission’? was made. On general princi- 
ples, however, we conclude that he must be entirely 
responsible for it; otherwise, he would have gener- 
ously throwao the blame upon the shoulders of his 
printer, who enjoys himself in obscurity. But he 
claims our paragraph is likewise obscure, in that a 
reader thereof would be puzzled to know whether 
Mr. Jones desired the names of articles, or ef the con- 
tributors. The Albany man could very readily have 
seen that the word ‘‘their’’ referred to the subject of 
the sentence and not to the object. We think we had 
better dismiss this whole matter into the*‘obscurity’’ 
it deserves. Let us’ ‘‘shake”? once more over the 
**bloody’’ chasm. But our friend says: ‘*The Hub 
man should remember that he who taketh up the pen 
shall perish by the pen.’’ It is not possible that our 
friend is writing from the other world. If so we trust 
thar he will not add to the natural heat, by ‘ ‘getting 
excited.’’ If he is not there, it seems strange that 
our friend has not perished long ago. Furthermore, 
he says that ‘‘a cultured Boston man should not use 
the word ‘‘cotemporary.’’ Then he adds: ‘‘But 
we are glad to note this indication of his attentive 
reading of this journal.’’ Does our Albany man in- 
timate that we lost our ‘‘culture’’ by reading bis 
**journal?’??’ We are sorry that we have had force 
into our sanctum such a dangerous journal. But we 
should like to ask our friend wherein the employment 
of the word lies the impropriety. We will apoint our 
Albany friend our guardian, to save the ‘‘Hub 
culture’? from disintegration. We are glad to see that 
the Albany man is not of such ‘‘mature age’’ that he 
finds time to read our journal from the first word in 
long primer to the last word in minion. Weare pa- 
4 tiently waiting to have our attention directed to the 
words ‘ ‘soiling the judicial ermine.” 
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